Vermilion Coal Company
An Iron Carbide Technologies Company EIVED

1979 Johns Drive

Glenview IL OFFICE
Tel: 847.832.9007 " Fax: 847.832 010

ay 25, 2001 2 9 2001
Dorothy Gunn, Clerk STATE
Illinois Pollution Control Board Pollution %l::l;:;lr golgrd

100 W. Randolph Street
Street Suite 11-500

Chicago IL 60601 4 b 111 >
Re: PCB 01-112; Prairie Rivers Networkv W & ;(/ ;&/

TEPA and Black Beauty Coal Compan
Amended Public Comments

Dear Ms. Gunn:

The original and one copy of the above captioned amended public comments are
transmitted herewith. I left nine copies of the same documents with the receptionist this
morning. Please date stamp one copy and return it to Vermilion Coal company in the
stamped, self-addressed envelope also enclosed herewith.

Fred L. Hubbard, counsel for Vermilion Coal Company, will submit a motion to
retract the (much lengthier) copies submitted on May 14",

Sincerely,

Frederick D. Keady, Premden;

Vermilion Coal Company



CCCCCCCCCCCCCCCCCCCCC e

etmp—
A —
Sm——

rvmp—
ipinki
—

Vermilon Coal Company

Public Comments & Exhibits

[ e

Ol ERK'S OFFICE
MAY 2 9 2001

STATE OF ILLINOIS
Pollution Control Board

Before the Illinois Pollution Control Board,

=

Case PCBO01-112; Prairie Rivers Network v

IEPA and Black Beauty Coal Company

TORIGINAL

May 14, 2001
(Amended May 24, 2001)

':"f:' - s




CC(CCCCCCCC(cCcccccccccccccccccccccc oo

Vermilion Coal Company

1979 Johns Drive Glenview IL 60025
Tel: 847.832.9007 Fax: 847.832.9010
May 14, 2001
Amended May 24, 2001

Illinois Pollution Control Board
¢/o Dorothy Gunn, Clerk

100 W. Randolph St.

Street Suite 11-500

Chicago IL 60601

Re: PCB 01-112; Prairie Rivers Network v
IEPA and Black Beauty Coal Company
Public Comments by Vermilion Coal Company

Ladies and Gentlemen:

Vermilion Coal Company makes these comments pursuant to the rules regarding
public comment following the hearing on appeal in this matter.

Prairie Rivers Network (“Appellant™) has appealed as a third-party the issuance of
an NPDES (“Permit”) to Black Beauty Coal Company (“Permittee”) for the occasional
discharge of treated storm water into an unnamed tributary of the Little Vermilion River
(“River”) from the surface area of Permittee’s new Vermilion Grove Mine (“Mine”) an
underground coal mine, by the Iliinois EPA (“IEPA”). Frederick Keady, President of
Vermilion Coal Company (“Vermilion™) provided public and written comments at one or
more of the public hearings during the processing of Permittee’s application. Vermilion
sought standing as a party in this matter, which was denied. Vermilion was given the
opportunity to submit this public comment and intends to file an amicus curiae brief in
accordance with the briefing schedule in this matter.

The Permit Has Significant Environmental Benefits: The Mine will have
significant environmental benefits. Production and use of more than 40 million tons of coal
from the proposed mine will avoid the emission of an estimated 1,600,000 tons of sulfur
dioxide, relative to typical 3.5% suifur Illinois coal.

The proposed coal mining and processing complex is a paragon of enlightened
environmental engineering. Underground mining operations and coal preparation, storage
and shipping will be conducted in accordance with the strictest environmental standards.
Treated storm water would be infrequently discharged pursuant to the Permit (and only
due to heavy storms, when large quantities of storm water from other sources ensures
substantial dilution).

Petitioner has contended that storm water discharged pursuant to the Permit would
degrade the quality of the River. Petitioner is urging standards based on NO degradation
of any kind. Such a position is not the rule applicable to this Permit. The River is known
to suffer from high nitrates and sediments as a result of sustained uncontrolled agricuitural
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runoff, and questions have been raised about phosphates and pesticide residues. The
relatively small and intermittent discharges authorized pursuant to the Permit will not
contain any of these substances, and are certain to be cleaner in certain respects and
smaller in quantity than the runoff from the previous land use or the surrounding lands.

The Permit Has Significant Energy Benefits: The coal to be produced by Permittee
will be used to produce more than 100 billion kilowatt-hours of electric energy, at less
than one-fifth the fuel cost of natural gas. The unprecedented uptake of natural gas for
electric power generation has crowded out consumers and resulted in a serious natural gas
price shock. Natural gas is primarily a space-heating fuel for homes and commercial
buildings, and supplies are inadequate to service a major part of the electric utility
industry’s fuels requirement. Recent uptake of natural gas by electric utilities has crowded
out city-gate uses of natural gas and resulted in prices exceeding $10.00/mecf. Electric
energy shortages here during the past few summers are ample evidence that Illinois is
precariously close to an electric energy crisis like California is now suffering.

Vermilion’s Property Rights Would be Adversely Affected: Vermilion is the owner of
the coal and mineral to be mined under lease by Permittee, Vermilion also owns 32 acres
of fee land whose surface comprises most of the north bank of Lake Georgetown, and
whose coal is included in Permittee’s lease. Virtually all of the coal leased by Permittee
from Vermilion is within the watershed of the Liitle Vermilion River. Production of
Vermilion’s coal will require one or more NPDES permits to be issued to Permittee for
storm water discharge into the River or its tributaries, regardless of where Permittee’s
surface facilities are sited. Accordingly, denial or significant impairment of Permittee’s
permit is constitutes a taking of Vermilion’s property.

Vermilion’s Property Is Very Valuable: The coal to be mined at the Mine includes at
least 40 million saleable tons of Vermilion’s coal. Vermilion has a contractual and business
expectation of receiving an estimated $1.00 per ton in earned royalties in regard of this
coal, in addition to additional revenues as minimum royalties and wheelage fees. This
income is expected to accrue at the rate of $250,000 per month from the time the Mine
reaches its capacity until the coal is exhausted.

The coal lands to be mined by Permittee are part of one of the largest low-sulfur
coal reserves in the State of Illinois. Vermilion and its predecessors have owned these
lands since 1920. More than 80 million tons of low-sulfur coal was produced between
1920 and 1972, and a similar quantity remains to be produced. Vermilion and its
predecessors have paid millions of dollars in property taxes to the Vermilion County, the
State of Illinois, and various other taxing bodies. Proceeds arising from the lease between
it and Permittee are Vermilion’s principal source of revenue.

Vermilion Has Made Substantial Financial Commitments: Vermilion has an
investment of $20 million in its property. The property is secured by a $4,425,000 deed of
trust mortgage from a local bank. The balance of the investment was provided by
predecessor companies and by borrowings and equity investments of shareholders of Iron
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Carbide Technologies Inc., Vermilion’s parent corporation. These corporations are not
publicly traded and constitute a substantial part of the assets of their investors.

In addition to investment, these coal interests are assessed as real estate and pay
substantial real estate taxes to the taxing bodies of Vermilion County, Illinois, including
schools, aid to the poor, roads, bridges, fire protection and general local government.
Denial of the permit will not only substantially injure the owners, but it will have a material
adverse impact on the value of the coal and the real estate tax due from it.

Vermilion Has Relied On Existing Regulations; Vermilion made its financial
commitments in express reliance upon the established permitting rules and regulations of
the IEPA, USEPA, IL PCB, Illinois Department of Natural Resources (“JDNR”), and US
Office of Surface Mining; and for the express purpose of making available substantial
quantities of coal that would permit electric utilities to comply with the acid rain
provisions of the Clean Air Act Amendments of 1991. The Permit should not be judged be
standards not yet adopted or effective.

Vermilion May Have Been Denied Its Right to Due Process:  The facts set forth in
this letter are well documented and would have been placed into evidence if Vermilion had

been granted status as a party in the above captioned case. Vermilion made all reasonable
efforts to obtain party status in the case and to participate pursuant to applicable rules.
The only way in which Vermilion can express its interests and concerns is through the
public comment process. Vermilion remains ready, able and willing to prove these facts.

IEPA Acted Properly: It is Vermilion’s position that the IEPA lawfully and properly
issued the Permit; and that IEPA relied on the rules and regulations of the State of Ilinois
and the United States Government, its own experience and a vast body of scientific and
engineering know-how. IEPA acted within its reasonable discretion. The USEPA
expressly consented to issuance of the Permit. From a practical standpoint, the issuance of
the Permit will have a beneficial effect on the Little Vermilion River and the public in
general by monitoring presently unmonitored runoff, generating needed electricity with
lower sulfur emissions, creating jobs, contributing to the coal industry in Illinois, and
contributing to the financial health of the State of Hlinois, Vermilion County, and local
political subdivisions.

Any Errors Or Omissions By TEPA Were Immaterial And The Permit Should
Remain in Force: Appellant alleged procedural errors by IEPA, and insists that it be
given a greater role in the permitting process for NPDES and similar permits. Appellant
claims it was disadvantaged by IEPA’s reliance on its substantial expertise in water quality
matters because that expertise is not documented in the record. If every thought process
and knowledge were strictly documented, the record would be unreadable. Prior
discussions in adopted rules and the professional judgment and background of the Agency
employees should be given credence in the absence of proof to the contrary. Excerpts of
prior IL PCB Rulemaking Proceedings are attached as Tabs 1 and 2 as documentation of
the expertise and intelligence incorporated in the determination of protective rules
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consistent with property rights and human needs for goods services and the amenities of
our life style under the existing rules.

Permit Denial May Be A Governmental Taking of Vermilion’s Property: Denial or
impairment of the Permit will certainly result in a drastic loss of value of Vermilion’s coal
property. Vermilion conducted extensive due diligence on Illinois and United States
environmental regulations, and relied upon those laws and regulations in undertaking to
commit its investment in its Vermilion County coal rights. Acceding to the demands of
Appellant would require arbitrary changes in the letter or the spirit of these laws and
regulations subsequent to the time of Permittee application.

Permit Denial Would Be Bad Public Policy: Ironically, Vermilion’s investment in these
coal lands was for the express purpose of increasing production of Illinois low-sulfur coal
in order to facilitate the efforts by Midwestern electric utilities to comply with the acid rain
provisions of the Clean Air Act Amendments of 1991. If such supply-side investments are
perceived at risk of being nullified by arbitrary and unpredictable changes in regulatory
policy, producers of all forms of energy and environmental goods will invest elsewhere, or
will require higher returns to compensate for higher regulatory risks.

The Governor and the legislature officially encourage coal mining in Illinois.

The pending Mine is a source of employment, tax revenue, and fuel to generate electricity
for homes, schools, government entities and business.

Mining History Along The River: The River has maintained its qualities despite
continuous contact with the coal and mined lands. It flows naturally, as it always has,
through the coal seams that subcrop in Eastern Vermilion County. The area along the
River has been extensively mined over the last century, with little regulation or
reclamation, by slope, shaft and strip methods.

The Flierman nature preserve is within one-quarter mile of the former Sharon Coal
Brick and Tile Mine. The Babe Woodyard nature area was a former strip mine donated by
the Peabody Coal Company. The former Cherokee Hills Boy Scout Camp, now owned by
the Department of Natural Resources was owned and mined by the Cherokee Mining
Company. Kickapoo State Park includes parts of the Middlefork River which has been
designated a National Wild and Scenic River and is a highly rated river. That park is
reclaimed coal strip mine property.

The map attached as Tab 3 prepared from public mining records in Vermilion
County and the State of Illinois shows numerous old mines in the River’s watershed.
These former mine sites show that regulated storm water runoff pursuant to this Permit
should be more than adequate to protect the environment.

Zoning History: Elwood Township, in which the facility is located, overwhelmingly
defeated a motion for Township Zoning in August 2000. A copy of the newspaper article
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reporting that vote is attached as Tab 4. Prairie Rivers represents only a small portion of
the affected residents.

Vermilion Coal Company respectfully requests that the appeal be denied.

Sincerely,

Vermilion Coal Compan;
Frederick D. Keady, President

Printed on Recycled Paper
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Before the Illincis Pollution Control Board, Case PCB01-112
Prairie Rivers Network v TEPA and Black Beauty Coal Company
Exhibit List to Public Comments of Vermilion Coal Company

Tab 1: IL PCB Rulemaking Proceedings (1981)
Tab 2: IL PCB Rulemaking Proceedings (1983)
Tab 3: Little Vermilion Riverbed Map (dated 4-23-2001) prepared by Black

Beauty Coal Company Showing the Drainage Area of the Little Vermilion
River and Identifying the Location of Mining Activity in the Vicinity of that
River.

Tab 4: News item describing defeat of zoning measure in Elwood Township

This document is printed on recycled paper.
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LEXSEE 1980 Ill. ENV LEXIS 379

L - IN THE MATTER OF: PROPOSED AMENDMENTS 70 CHAPTER 4 0OF THE
' . REGULATIONS OF THE ILLINOIS RPOLLUTION CONTROL BOARD

Nos., R76-20; 77-10

¥~
"y ‘ ' Illinais Pollution Control Board
o 1980 I1l. ENV LEXIS 379

January 24, 1980

+

((

OPINIONBY: [+1]
SATCHELL

OPINION: PROPOSED OPINION OF THE BOARD (by Dr. Satchell):

~ Thig' matter cvomes befors the Beard upon two proposals for regulatory change.
On September 21, 1976 Ohio Power Company flled a petition for a change in the
definition of mine storage facility, docketed R76-20. On April 20, 1977 the
Environmental Protection Agenay (Agency) filed a patition proposing to repeal
Chapter 4; Mine Related Pollution and substitute & new versien, docketed R77-10.
On: Augusgt 18, 1977 the proceedings were consolidated on motion of Ohlo Powex
Company, The proposal in R76-20 was published in Environmental Register Number
. 135 on Rugust 15, 1976, R77-~10 was published in Environmental Register Number
146 on May 2, 1977. Public hearings on the proposal were held in Springfield on
October 3%, 1977 and in Carbondale on November 2 and 3, 1977. During the course
of these hearings, two amended proposals were presented by the Agency.

on November 21, 1978 ,the Institute of Natural Resources (Institute), pursuant
to suggestion made by the Illinois Coal Association at the merit hearings, filed
with the Board a proposal for interim regulations (R. 141), On December 14,
1978 the Board oxdered the record in this [*#2] proceeding held open te take
evidence on the proposal for an interim regulation concerning total disseolved
solids in mine discharge (Rules 605; 32 PCR 321},

An Economic Impact Study (EcIS) was prepared by the Institute. Public
hearings on the EcIS were held in Springfield on July 31 and in Carbondale on
August 2, 1979. At these hearings evidence was also taken on the merits of the
Institute's interim proposal. On September 5, 1979 the Agency filed a third
amended proposal. On Octcber 2, 1975 the Illinois Coal Assocliation filed a set
of comments. On Octobar 4, 1979% Monterey Coal Company filed its comments. On
that same date the Illincis Mine Related Pollution Task Force filed a position
paper. On Octobexr 11, 1979 the Board received the comment of Directows Michael

Mauzy of the Agencay and Brad Evilsizer of the Illinois Department of Mines and
Minerals.
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The hearings were attended by members of the public and representatives of
‘various coal companies and the Illingig Coal Association (Coal Assoclation).
. Some of the latter were also members of the Task Forcs., The industry
represgentatives presented testimony and c¢ross-examinaed witnesgses.

SUMMARY OF PROFOSED CHANGES

The Chapter [*3] 4 revisions, drafted on the Oxder dated December 13, 1979,
are largely to accommodate the NPDES permit reguirement. Currently mines
require two environmental permits in Illinois: they must have a Chapter 4 state
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perm@t, and, %n most cases, an NPDES permit under Chapter 3. The new Chapter 4
provides specifically for Chapter 4 NPDES permits. The Agency regards this
permit requirement as essentially duplicative., The new Chapter 4 will exempt

from the state permit requirement those mines which hold an NPDES permit (Rule
402), :

The Proposal also contains a significant expansion of the acope of Chapter 4
ta inclnde coal transfer stations. This was the proposal of ohio Power Company
which was denominated R76-20 and consolidated with the Agency's proposal. Chis
will allew coal transfer and similar facilitiea to take advantage of the more
lenient effluent standards contained in Part VI of Chapter 4 (Rule 201: "Mining
Activitiesa*). Since the inclusion of ceal transfer facilities under Chapter 4
would repredent a significant expansion of the permit requirement, there are
also provided exemptions from the permit reguirement for smaller facilities
(Rule 4D3), .

The pffluent limitations contained [#4] in Chapter 4 have been revised to
more clesely follow the federal guidelines. The averaging rule has also been
changed to be similar to that found in fedexal guidelines and in the proposal in
R76-21 (Rules 601, 606),

The present Chapter 4 requires an abandonment permit before a mine is
abandengd. The Agency has found these provisions to be unworkable. The new
Chapter 4 will provide for an abandonment plan which is filed with the permit
application and incorporated into the permit as a condition (Rule 509).

Most of the technical rules governing coal mining have been removed from
Chapter 4. The remaining document is largely procedural. There is, however,
provisign for publication of an Agency guidance dotument which would contain T
design aritexia for coal mines and treatment works (Rule 501). There is a N
gimilar provigion in the water rules (Water Pollutlon Rule 967). o

Most of the controversy has controversy has centersd around Rule 605 which is
unchanged from the old Chapter 4, This rule requires that coal mine effluents
not cause violation of the water quality standards contained in Chapter 3.
hpparently most of the coal mines in the state cause such waker quality
viovlatiens [*5] with respect to total dissolved solids (TD8), chloride and
sulfate. Lete in the proceeding the Institute of Natural Resources and the
Agency proposed a temporary rule to exempt ¢oal mines from Rule 605 into the
year 1981, at which time the Institute intends to propose an alternative to Rule
605 (32 BCB 321). 1In the interim, compliance will be required with geod
housekeeping practices contained in a code of good mining practices promulgated
by a joint government~industry task foroce.

STATH OR NPDES PERMIT

Although elimination of duplicate permits and provision ‘for exemption from
the state permit requirements will result in dollar savings +o the Agency and to
the industry, it adds considerable complexity to Chapter 4. 2 facility carrying
out mining activities may fall into one of the following categories:

1. Comkined Chapter 3 and Chaptex 4 NEDRS permit;
2. Chapter 4 NPDES permit;
3. BState permit; or

4. Exempt from state permit (and not required to have an NEDES permit), o

The fallowing outline determines into which permit category a facility will w
fall:

T Ao
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= 1. Dogs the applicant already possess a Chapter 4 state or NPDBS permit for the
N facility?
~ ~- If g0, is (*6] permit modification required under Rules 304(b) or 4077
~ 2. If not, does the applicant propose to carry out "mining activities® within
— the meanmng of Rule 2017
~ —— If the appllicant does not praposs to carry out mining activities a Chapter 4
— permit is not required under Rule 401,
- 3. If the application proposes miaing activities, then does the applicant
_ alxeady possess a Chapter 3 NPDES permit far the faeility [Rule 402(a)]?
s ~= I£ so, then the Chapter 4 reguirements will he written into the Chapter 3
' NPDES permit (Rule 3032).
N
4, TIf the applicant has no NPDES permit, then does the application propose a
~ discharge from a point gource into navigable waters within the meaning of the
— FWPCA {Rule 402)?
— -= If spo, then under Rulea 300(a) and 302 the reguirements of Chapter 3 and
— Chapter 4 will be written int¢ one NPDES permit for the faclility subject to the
standargd for permlt lssuance contained in Rule 502.

— .

o, 5. If ap NPDES permit is neither held nor required, then does the Ffacility
'@gﬁ% qualify for an exemption from the state pexmit requirement under Rule 4037

i '
~ -~ If not, a state permit is required under Rule 401.
— 6. If so, has the Rgency notified the facility that a state [*7] permit is
e nevertheless required ufider Rule 403{c)?
~ = If 59, a state permit will be written pursuant to Rule 401, subject to the
— general standard for permit issuance gontained in Rule 502; otherwise, a Chaphter
, 4 permit is not required, provided the operator notifies the Agency of the
~ location of the facility and claims exemption prior to the filing of an
" enforcement action [Rule 403(b)).
— There are alsc constrxuction permits (Rule 40]) and consgtruction

authorizations (Rule 304), These are special, limited state and NPDES permits,
— respectively. In the caze of a facility which already has a Chapter 4 psrmit,
their issuance will amount to a permit modification in the above ocutline. In

~— the case of a new Chapter 4 facility, the state or NPDES permit first issued
will ordinayily be a construction permit or aubhorxzatinn, although there is

~ flexibility on this point,

> FCONOMIC IMPACT STODY

e ) The Economic Impact Study was prepared for the Institute by Dr, William C.

— Hood and Dr, Donald W. Lybecker, The study found few identifiable costs and
benefits and concluded that the sconomic impact of proposad changes would be

— minimal. The specific¢ findings will be discussed with the individual [%8]
gections which were found to have an economic impact.

p—

iy The transcripts of the two sets of hearings are not numbered seguentially.

.ﬁik# It is therefore necessary to distinguish page numbers. “EY refers to a page

—
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number in the economic impact hearings, while "R refers to a page number in the b
merit Hearings., '

AGENCY PROPOSAL

At the hearings it was suggested that the Agency's proposal needed to be more
carefully drawn (R. 115). It was Further sugqgested that for olarity it was
desirable to separate the provisions applicable to: (1) NPDES permits, {2) state
pexmits and (3) both (R. 100)., The Agency's response to these criticisms was
three amended proposals which adjusted specific rules to meet specific
objections. The Agency suggested that the editorial changes were up to the
Board (R. 120}, Accoxdingly, the Board has regrouped the provisions from the
arrangement in the Agency proposal. After the proposal had been rearranged it
became apparent that its lack of structure had hidden a number of cireular
definitions and conflicting provisions., An effort has been made to eliminate
these diffioulties., Speaific alterations in the Agency's proposal will be
discussed with each section. [+9] To aid in cross referencing the proposed
Opinion and Order 0 the proposal and the old Chapter ¢, the comparakle section
numbers have been listed Iin parentheses after the heading of sach rule in this
Opinion, For example, "P-305" refers ta Rule 305 in the Agency proposal and "0-
605" is Rule 608 in the old Chapter 4.

PART I: GENERAL PROVISTONS .

101 Authority (F-101; 0-101)

Rule 101 sets forth the Board's authority to regulate mine related pollution
under 5 # 12 and 13 of the Act which concern water pollutien. The old Chapter
4 also listed A 8 9, 21, and 22 of the Act which related to air pollution and 5,
land pollution and refuse digposal, These have been omitted from the revision. S
Mining activities are sunbject to these provisions of the Act and to the Board
regulations adeopted under them -~ Chapter 2: Air Follution Contrel Regulations
and Chapter 7: Solid Waste Rules and Regulations, as well as okher Boaxd
regulations (R. 43), . !

Wy,

-3

e

Mine refuse dispeosal is requlated by Chapter 4 pursuant to B 12(d) of the ®
Act which coneerns depositing contaminants upon the land so as to cause a water
pollution hazard, It is arguable that mine refuse is alse "refuse" within the
meaning of B B 21 and [*10] 22, However, it is not the Board's intention that
disposal of mine refuse on a permitted Chapter ¢ facility be subject to Chapter
7 as well as Chapter 4.

Since Chapter 3 and Chapter 4 both govern water pollution thers must be
special rules establishing the respective jurisdictions. Chapter 4 governs
mining activities which inolude mine related facilities as defined by Rule 201,
Part VI establishes effluent limits for mine discharges (Rule 6£00), Other
digcharges and facilities are regulated under Chapter 3,

102 Poliecy (P-~102; 0=102) .

This is largely unchanged from the Agency proposal and the old Chapter 4.
The wording has been changed to include the defined terms "mining ackivitiesv
and "mine related facility" (R. 201).

103 Purpgse (P~103; 0-102)

This has been taken largely unchanged from the second paragraph of old Rule S
102, . ' “ 8
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104 Compliance with Other Laws Required (P-105; 0-701)

This has heen changed to indicate reguired compliance with "The Surface Coal
Mining Land Conservation and Reclamation Act." The title of the law passed in
1979 differs slightly from the old title (R. 43, 58, €7).

105 validity Not Affected (P~106; 0-702)
This is unchanged. _ '

106 Repealer [*11}

]

This has been added to the Agency proposal. There is a proviso that if the
entire Chapter 4 is found invalid or if its enforcement is stayed, then the old
Chapter 4 willl again come into effect. There is also a provision in Rule 704
which continues the abandonment permit requirements of old Rule 502 until
permits containing abandonment plans are issued.

PART IL; DEFPINLTIONS

200 Terts Defined Elsevhere

This contains a listing of terms used in Chapter 4 which are defined in the
Act, Chapter 3 or the FWRCA.

201 Definitions

Abandon: The definition of gbandon has been enlarged to include “"transfer of
ownership.” An operator who sells a mine may be obliged to execute an
abandonment plan under Rule 509, Under the old Chapter 4 persons attempted to
evade their responsibilities for properly closing a site by transfer to a party
with insufficient resources to ¢lose the site. This change seeks to remedy this
(R- 9,? 'E. 41)0 ' :

The Agency proposal included “fail to open® under the definition of
abandonment. This has been deleted on the Agency's motion, Failure to open
will not therxefore require executlon of the abandonment plan, However, any
construction activity related to [*12] preparation for mining amounts to
opening a mine. Thexefore, execution of the abandonment plan will be reguired
unless the operator takes no action whatsoever preparatory to mining.

Agid~producing Material: The definition has been changed slightly to clarify
the relationship hetween pyrite, iron and sulfur. Pyritic compounds include
pyxite, marcasite and cother compounds of iron and sulfur. These are acid-
producing. Other compounds of sulfur include sulfates and organic sulfur,
Sulfates are totally oxidized aand hence do not, as such, produce acid., Organie
and slemental sulfur do not occur in large amounts in Illinois coal, but are
acid~-producing. The definition has also bheen changad slightly to specify
consideration of the "guality of drainage produced by mining on gites with
gimilar soils." This is in recognition of the fact that little mining actually

.occuri in the soil itself (R. B4).

Affected Land: The definition has been expanded to include all land owned,
controlled axr used by the operator in connection with mining activities with the
exception of the surface area above underground mines., The old definition
included only the actual mined area, refuse area, ete, {[*13] The definition
has also been altered to exolude land once it has heen reclaimed and abandoned
to the satisfaction of the.Agency (R, 10), Under Ruyle 513 the affected land
cannot be ountside the pearmit area during the permit term.
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Coal Transfer Facilities or Coal Storage Yard: This is a new definition.
Transfer and storage facilities have bheen included in the definitions of mining
activities and mine related facilities and have thus been brought under Chapter
¢ regulation., Thesa faclilities have much in common with coal mines and often
are larger than small mines and pose a similaxr pollution threat, Effliuents from
these facilities will now be regulated under Part VI rather than under Chapter
3, Pacilities which have NPDES permits will now fall under Part III rather than
the permitting provisions of Chapter 3. Facilities which are not reguired to
have NPDES permits may be required to obtain a state permit under Part IV (R.
10, 19, 60y B, 41, 45, 49, 61, 101).

This modification potentially represents a large expansion of the permit
reguirepent. However, Ruls 403 provides exemptions from the state permit
requirements for domestic retail sales yards and consumer stockpiles. [#14]
Larger facilities are probably already required toc have an NPDES permit, in
which event Chapter 4 provisions will be written into the Chapter 3 permit.

Tha Agency proposal specified that coal transfer facilitieg and coal storage
yards were included not only in the definition of "mining activity," but also in
Pmining" and "mine area." This usage was in confliot with the general
definitions of these terms in the proposal and it is not clear what its purpose
was. These have therefore been deleted, However, the definition has been

expanded te specify that transfer facilities and c¢oal storage vards are "mine
related faclilities.!

The Economic¢ Impact Study concluded that inglusion of cocal transfer
faecilities and storage yards under Chapter 4 would result both in costs and
benefits to the industry. They would have to prepare an sbandonment plan at a
cost of a few hundred to a fey thousand dollars, On the other hand, they will
not have to invest as much to construct larnger treatment facilities to meet the
mora stringent effluent standards of Chapter 3 (EcIS 35; B. 41, 45, 61). The
looger effluent standards would have some negative effect on the environment.
However, most of these facilities (*15] are located near major rivera where
amplae dilution iz available (EeIS 17; E. 49, 101).

Conptructian Authorization: Authorizatlon under Rule 304 to prepare land for
mining activities or ta construct mine related faoilities. Construction
authorization is issued to a persen who holds or is required toc have an NPDES
permit (R. 1l).

Construction Permit: A permit under Rule 401 allowing the sperator to preparae to
carxy out mining activities or to construct mine related facilities (R.1l). A
construction permit is a state permit issued to an operater who does not hold an
NFDES permit. Under Rule 304 it is possible to issue a construction permit ta a
person who may be reguired to apply for an NPDES permit. This will not affect
the. requirement to obtain an NPDES permit for operation, but may simplify
administration in case there is doubt as to which type of permit is required,

Constyuction of mine related facilities is a mining activity. Construction
may therefore be permitted hy an opsrating permit as well as a construction
permit. The ¢guestion is nat what the title of the permit is but what the

-language of the permit allows, The construction permit is a special type of

[(*16] operating permit which will usually be issued for a short period of time
to allow the operator to undertake something out of the ordinary routine of
mining. The construction permit contemplates eventual application for an
operating permit before daily operation is begun,

It would be better to exclude from the definition of mining ackivities the
constructlon of mine related facilities., Mining could be separated neatly into
two worlds of construction and operation, each with its own permit. However,
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such defipition would be difficult because mining is essentially an ongoing
construction process. It is not the Board's intent to require operators to make

continuous application for construction permits or autherizations as mining
pracesds (Comments of Coal Asscciation).

Domgstic Retall Sales Yard: A coal stockpile which supplies only homecwners,
businegses or small industries or other institutions for individual censumption,
This dqes not include a smales yard located at a mine or mine related facility.
On the Agency's motion, a specific exclusion for salaes yards which supply large
industrial operations has been excluded from the proposal. The word "small' has
been inserted [*17] in £ront of industries in the f£irst half of the definition.
This does not change the meaning (R. 11, 28; B. 43).

Domestic retail sales yards are excluded from the state permit requirement by
Rule 403. 7This does not, however, exempt such a facility from the reguirement
of obtaining an NPDES permit if the faeility is otherwise reguired to obtain

such a permit, in which case the coal pile will be permitted under Part III of
Chapter IV (E. 84),.

I
Drainage Course: Definition unchangsd.

Facility: Thils definition has been added to the Agency proposal. The term
was used in that proposal, although undefined, along with "mine,” “mining
facility,' and "operation.® A facility is a contiguous area of land, including
all strpotures above or below ground, which is owned or ¢ontrolled by one
person. Two permits are required if there are sither two isolated pieces of
land with one operator or adjacent tracts with two operators.

The definition of mining activity in the proposal specified "activities on
land owned ox controlled by the operator. . . ." This has been changed to
vactivities on a famility."” The implication that a permit is limited to one
operator oh one site is now contained [*18) in the definition of facility.

The one-site/one-operator limitation, although zelf-svident, is of central
importance deserving clarification in 2 separate definition. Purthermore, it is
logically remote from the definition of mining activity, except to the extent

that offizsite activities are not mining activities within the meaning of Chapter
4. ‘ .

The facility may be larger than the affected land. It may inciude i
undigturbed land and contailn within it facilities which are regulated under
Chaptar 3 as well as mine related facilities, The pexmit area must be eontained
within gne facility, but the permit aresa may be less than the entire facility.

It iy the Beard's intention that a site under control of one operator hut
bisected by a roadway or other easement should be one facility. In the avent
there are two closely related, but noncontiguous facilities under the control of
one operator, the Agency may allow a combined permit application and issue
combined permits, if it is convenient to do so. In the event there are separate
gurface installations sexving a single mine, there will he one facility.

The phrase "owned or controlled" does not require permits of both the owner
of record [*18] +title and, for instance, a lessee, Howaver, in the event
control of mining activities is in dispute, the owner may be reguired to obtain
a permit also, Otherwise the permit will be required of the person in contrel
of the mining activities. The fact that twe or more persans may be in contrel
of part of the facility is ixrelevant so long as only one contrals mining
activities; e.g., utility sasements or farm operations have nc effect on
“oontrol!' for the purpose of determining the extent of the facility.

During the hearings the Agenocy éought te amend the proposed definitien of
“gperatorx® to specifically incdlude co-op preparation plants (R. 12, 29: Agency
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Amendment). The argument had been made that, since there was no one operator,
Chapter ¢ was not applicable to the co-op. However, "operator" has been
redefined to include any person who carries out mining activities. The quastion
centers not on the legal character of the person, but on whethexr he carries out
mining activities. Bven if a co~op falls under no other characterization in the
definition of "person" in the Act, then it will probably be a partnership within
the meaning of Chapter 106 1/2, 8 6, Illinois Revised Statutes. [#20] If the
facility if physically separated, then multiple permits may be required,
However, if one site is operated by several pexsons, the Agency may require them
to enter into a formal agreement £ixing control prior to permit issuance,

Mine: Avea or Mined Area: Although the definition is largely unchanged, it has
been altered to exclude the unmined surface land directly above underground mine
workings that is not otherwise disturbed by mining activities. The changes in
wording moxe clearly state the definition (R, 91).

Mine Digcharge: Part VI regulates mine discharges. The production of a mine
discharge is a mining activity. The AGency proposal did not inclnde a
definition of mine diacharge. This definition has been taken from Rule 600 (P-
301)., Since the definltion is fairly long it was thought better to set it forth
in definitions and then simply use the term "mine digcharge" in Parxt VI.

The proposal brings preparation and milling plant effluents into Chapter 4
for the first time (R. 15). The definition has also been expanded somewhat to :
include discharge from affected land and runoff from land. The Agency '
definitlon was somewhat more limited in scope, This [+21] may have been

inadvertently omitted from the Agency proposal since it is contained in the old .

version of Chapter 4 [0-601(a), P-301(a)] (R. 51). .
Coal mining is closely connected with activities affecting the land, The ;%;%

exclusiogn of runaff from part of the affected land from Chapter 4 regulation T

could have unintended results. It could be argued under the Agency proposal

that runaff from the affected land other than from the mining area or the mine

refuse area or processing plant, etc., would he regulated by Chapter 3. This

could be used to justify required segregation of waste streams where there was K
na sound environmental reason for doing so. This is not intended, however, to

limit the Agency's power under Rule 604 to require segragation of waste streams.

A definition of other discharges is also inocluded, These include sanitary
sewers and discharges-from facilities and activities which are not direetly
related to mining activities. Other discharges are regulated under Chapter 3,
If 3 facility with an NPDES permit has both mine discharges and other
discharges, they will be regulated by Chapter 4 or Chapter 3 respectively,
although there will be one permit only (Rule 302). ([*%22]

Mine Refyse: Definition unchanged (R. 48),
Mine Refuse Area: Definition unchanged.
Mine Refuse Pile: Definition unchanged.

Mine Related Pacility: A portion of a favility which is related te mining
activities, This is a new definition taken from the Agency's amended proposal,

,the ruls on conatruction authorization (Rule 304; P~204)., That amendment

required a construction permit for "any facilities related to mining
activities." This has been shortened to '"mine related facility" and used
throughout, There may be several mine related facilities within a facility.
There nay also be other facilities, including £acilities regulated under Chapter
3.

A
'
O

Miningt The Agency proposal contained an exception from the definition of
mining for "dredging operations contained solely in natural bodies of water," In
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a letter to the Board dated September 26, 1977 the Illinois Department of
Conservation ohjected to this exemption. At the hearings the Agency was unable
to explain why this was excluded from the definition of mining (R. 97), This
exception has therefore been deleted from the proposal. These operations may,
however, be exempt from the state permit regquirement under [*23] Rule 403, An
example of a regulated dredging operation ia found in Votava v. Material Sexvice
Corp., 2<d> District, §78-~489 (July 19, 1979). '

The wording of the definition has been somewhat changed to include the
surface and underground extraction or processing of natural deposits of coal,
clay, fluoxspar, gravel, lead bearing ores, sand, stone, peat, zinc bearing ores
or other minerals, It was pointed out at the hearing that lead and zinc do not
ogour in their native state in Illinois and that peat 13 mined in Illinois (R.
83). ' .

Mining Activities: All activities an a facility which are directly in
furtherance of mining, This definition, together with the permit regquirement of
Rule 401, defines the scope of chapter 4 (R. 11, 70), The Agency's definition
has been essentially adopted. HEowever, a listing of specific mining activities
mentioned in the proposal have been listad with the definition,

The Agency proposal contained many permit regquirements (9-200, 201, 204, 251,
256, 257, 259, 260, 261, 262, 263 and 265). All of these were in conflict with
the requirement of an operating permit to carry out mining activities, Many
algo copflicted with other permit requirements [*24] through the use of
different language to cover simllar activities., These have been hrought
together under the definition of mining activities. There 1s now only one
permit reguirsment, the state permits of Rule 401. NPDBS permits have been made
an exception to Rule 401, This has eliminated conflicting language and provides
a simple statement of the sceope of Chapter 4.

The Agency's proposal contained several rules stating gemerally that a permit
was required to carry out mining activities or to caxry out a special type of
mining gotivity. The proposed Chapter 4 contains several rules of the form: "Do
not do A or B," where B 'is a subset of A, These have been retained for clarity
even though they are redundant (Rules 304, 400, 401, 501, 502, 505). It is
possible to interpret this as excluding the special type from the definition of
mining activity. Therefore the definition of mining activitieg has been altersd
to make it clear that the special type is still a mining activity,

Opening a Mine: Any construction activity related to the preparation for
mining on a facility. This is a new definition., Once a mine has been opened,
it cannot be abandoned without execution of the [*25] abandonment plan as
provided by Rule 516 (R. I1l). Outstanding permits for mines which have never
hean opened expire on the effective date of this Chapter as provided by Rule
703. Permits issuved in the future will include a definite expiration date as
provided hy Rulea 301 and 403,

The Agency proposal specified preparation for mining on "the affeoted land."
This has heen changed to "fad¢ility" to avoid logical problems since the land
cannot bp afifected prior to opening a mine.

Opening a mine is a mining astivity and hende a state permit, construction or
operating, is required under Rule 401, A construction permit is reguired by
that section to "Prepare to carry out mining activities or construct a mine
related facility which eould generate refuse, result in a discharge or have the
potential to cause water pollution . . ." Ordinmarily a permit will be obtained
before the mine is opened. Whether a permit is required for congtruction
activity preliminary to that specified in Rule 401 depends on intent. Turning a
gpadeful of earth or driving a nail with the intent of ultimately mining is
opening a mine, which is a mining activity requiring a state permit. However,
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the question of'[*26] intent vanithes once it can be said that a mine related
facility has been constructed which could generate refuse, ete., In this vase a
constryction permit is required even if the operator has no intention of mining.

Cperating Permit: A state permit required of a person carrying out mining
activittieas as required by Rule 401. An operating permit is not raguired for a
person holding an NEDES permit ag provided by Rule 402. Other exempiions from
gtate permit requirements are provided by Rule 403,

Construction permits and operating permits are referred to jointly and
severally as state permits. Since mining activities include construction, an
operating parmit may auvthorize construction. There is no legal significance to
the desigration "operating permit" or Yconstruction permit." The language of the

permit controls what is permitted.

Operator: A person who carries out mining activities., An operator must have
a state, permit under Rule 401 unless one of the exemptions of Rules 402 and 403
applies. ,

The definition has bheen considerably shortened f£rom the Agency prapesal which
listed varions soxts of pexsons. This list is quite similar to that found in
the definition of "person® [#27] found in the Act. This texm has been
substituted for the list for ¢larity. It is doubtful the Board has the power to

regulate any person who falls cukside the sgope of the Aot (R. 12).

Thé proposal specified "engages in mining or the generation or disposal of
mine refuse or the operation of any coal storage yard or stockpile area." This
has bean expanded to include all mining adtivities., The listed practices have
been moved to the definitien of mining activities.

Undex the Agency praposal state permits were required of operators who
carried out mining actdvities (P-251, 256, 257). Apparently there wexe two
taats: Was the person an operator; and, (or?) was he carrying out mining
activities? This confusion has been eliminated by making the permit requirement
dapend on the definition of mining activity only.

Permittee: A person who holds a state or NPDES permit. This is a new texrm
taken f£rom the new Reclamation Law. The Agency proposal spoke of "persons" and
toperators." Wherge from the context a2 yule seems to apply only to permit holders
the term "permittse" has been substituted. A person who helds a combined |
Chapter 3 and Chapter 4 NPDES permit will ke a "permittee! since [*28] he will
hold an NPDES permit issued under Chapter 4.

Slurry: This definition has been somewhat changed and expanded to include
mill tailings. '

Spoil: This definition is wnchanged, but has been clarified to include
"mineral seams or other deposits.! This is in recognition of the fact that some
minerals 4o not odeur in seams, but occcur in lenses or other formations (R. 9%).

State Permit: A construction permit or operating permit,

Surfape Drainage Control: This definition has been added to the original
proposal. An Agency amendment expanded the scope of Rule 505 beyond diversion
of surface water around the active mining area to include diversion arocund mine
refuse areas and diverajion, redirection or impoundment of streams, At this
polnt it became simpler to define a term for use in the operative rule.

surface drainage control alge includes flow augmentation and controlled
release of effluents. Thesa are suggested methode of avoiding violation of the
TDS water guality standards which involve stream diversion and/or ilwmpoundment,
They will require a permit under Rule 401,
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furface Mining: Definition unchanged,

CQnszderatlon has heen given to bringing this definition [*29] into line
with the similar definition in the Reclamation Act. However, that act refers
only tq coal mining, while Chaptexr 4 covers mining activities in general. It is
the Board's intention to include "surface mining operations" as defined by 8

1.03(24) of the Reclamation Act within the definition of *Burface mining" used
in Chapter 4.

Underground Mining: The definition has been changed slightly for
clarifigation {R. 12).

Underground wWater Resources: Definition unchanged,

Use pf Acid-producing Mine Refuse: This definition is derived from the
Agenaey's proposal (Rule 508; P-259). Use of acid-producing mine refuse has been
included in the definition of “mining activity! and the permit requirement, by
implication, moved to Rule 401: State Permits. Undser the old Chapter 4, use of

acid-producing mine refuse was illegal (0-404). Under +he proposal, the Agency
may issue permits (R. 112). ‘

PART IIY: NEDES BERMITS

300 Preambla (P-200)

The yording of the original proposal has been changed te clarify the
NPDES/state permit relationship, Part III applies to mining activities carried
out by gny parson whe holds an NPDES permit, regardless of whether he is
required tc have [*30] an NPDES permit because of his mining activities. This
part does not sesk to alter the law of who must obtain an NBDES permit.
However, if a person must obtain an NPDES permit, the Chapter 4 reguirementsg
will be written into that permit (R. 12, 18, 65, 100, 103, 167: H. 43, B2, 84).
Take, for exemple, a large mining operation which would not be subject to the
NPDES permit requirements except for a spall sanmtaxy waste faeility. If the
sanitary waste facility must have an NBDES permit, then the entire facility is
governad by Part III and any Chapter 4 reguirements will be written into the

NPDES permit. The facility will he exempt from the requirement of cbtaining a
state permit under Rule 402,

Part IIX also applies to mining activities carried out by persons regquired to
obtain an NPDBS permit, It will be a violation of Fart IIT to carry out mining
activities without an NPDES permit if those activities are required t¢ have sguch
a permit. In thig case there will alse he & vielation of Part IV since the

exemption £rom obtaining a state permit will not be applicable if there is no
NPDES permib.

301 Incorporation of NPDES Water Rules (P-202)

Except to the extent contradicted [+#31] 4in Chapter 4, the rules contained in
subpart A of Part IX of Chapter 3 apply to Chapter &4 NPDES pexmits. This
incorporates Rules 901-915 of Chapter 3 into Chapter 4, The permit reguixement
of Rule 901 is identical to the permit requirement of Rule 302, The application
requirement of Rule 902 has been supplanted by the reguirements of Rule 504.
Rule 903'is incorporated. Rules 904 through 809 set forth the permit
application procedurs before the Agency, These are generally incorporated
except tg the extent they may be contradicted.

Rule 910(a) on general conditions is included in Chapter 4 subject to the
special conditions and Agency guidante document provided by Rule 501. Rules
910{b), (c) and (d) concerning water quality standayds, wasteleoad allocation,

Al e



TTTTHPR.1Y. 2811 1Z2891F 0 T Co o Debes T Ao

(¢

A

(

CCCCCC((

{

O C 0«

S O G G G G G GO G O

(¢ C0¢

effluent limitations and new sohrce standatds of performance are included.

Rules 910(e), (f), (g) and (h) concerning dnration of perxmits, repoxrting and
monitoring, entry and inspection, schedules of inspection and compliance are
included. Rules 910(i) and (j) are generally incorporated. Rule 910 (k) on
maintenance and equipment ig incorporated subjest to the Agency guidance
document of Rule 501, Rules 910{1) and (m) on [*32] toxic pollutants and deep

well disposal are incorporated. Rule 910(n) on authorization to construct is
supplanted by Rule 304.

Rules 911 through 915 are generally included, These are appeal, autharity to
suspend, modify or revoke, xeviaion of scheduled compliance, variance and public
access to information. Rule 516, effective dake, is not applicable.,

Rule 301 generally incorporates procedural rules applicable to NPDES permit
applications except to the extent that these are contradicted by the more
partiocular provisions applicable 4o mines. This iz to be contrzasted to Rule 500
which cencerns the applicability of the effluent and water quality standards of
Parts IT, III and IV of Chapter 3, The standards contained in Chapter 3 are
generally inapplicable to mine discharges unless otherwise provided,

302 NPDES Permit Required of Certain Dischargea (P-201)

Rule 302 estahlishes the xequirement of an NPDES permit for a Chapter 4
dischargez., This merely repeats Rule 901 of Chapter 3 and the requirements of
section 301(a) of the FWPCA as applicable to mining activities.

The Agency prqoposal also specified that an NPDES permit was required of all
discharges of pollutants or combination [%33] of pollutants from all point
sources as defined in the FWPCA into navigable waters. The Board does not
disagreq with this statement of the NPDES permit requirement, However, this
languags has been omitted aut of concerm that it might be construed not as a
guideline to aid persons unfamiliar with the permit requirement but as a new
standard for the permit reguirement. It is not the Boaxd's intention to change
the NPDES requirements in this Chapter 4. Whether the permit is reqguired will
be judged solely by Chapter 3 and the FWPCA.

303 Application (P-203)

Rule 303 reqguires & person to apply for an NFDES permit if he is to engage in

a mining agtivity requiring such a pexmit. This rule contradicts the present
Rule 902{¢) of chapter 3.

303(b) makea it clear that a person who has applied for an NPDES permit need
not apply for a state permit. If a person is in doubt as %o whether an NPDES or
state permit is required, he ghould first apply for an NPDES permit. If the
Agency determines that a state permit is reguired, it will notify the person and
request him to apply for a state permit. Thare will be no penalty for
application for the wrong permit.

303(h) will also be applicable [#34] in the event the Agency loses NPDES
authority and notifies the permit holders that state permits are required as
pravided by Rule 402,

304 Construction Authorization (P-204)

Rule 304(b) provides for modification of a mining activity or mine related
faaility for which the operatoer already holds an NPDES permit. MNodification can
be undertaken only pursuant to a ¢onstruction authorization which will take the
form of a condition of a new or supplemental NPDES permit (R. 13, 68).
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Rule 304(a) covers the more complicated case in which a person!
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1, Seeks to open a mine for which an NPDES permit will or may bs required; ox

€

2, geeks 0 madify a facility in such a manner that an NPDES permit will be
required after the modification but was not before, either because it operated
under g state permit or was exempt) or

¢

(

3. Seeks to modify a facility in such a manner as to bring part of it under
Chapter 4 where the facility prior to modification held an NEDES permit but was
regulated under Chapter 3.

Rule 304(b) covers the usual situation in which a person,coperating under an
NPDES permit seeks to modifiy., This will be handled exclusively with a
construction authorization, However, [#35] flexibility is allowed in the less
common situation involving new construction which will bring a facility underx
Chapter 4 for the first time, CThese situations could result in confusion. They
may be handled either by construction authorization or state construetion permit
as provided by Rule 401. Rule 304(¢) provides that application must be made at
least 180 days in advance, Rule 304(d) provides that a person seeking
construgtion authorization will proceed just as though he were applying Zor an

- NPDES permit. The Agency may provide construction criteria in its guidance
document promulgated pursuant o Rule 501,

The priginal proposal contained a requirement that the construction
authorization not cause a violation of the conditions of the NPDES permit. This
- has been deleted. The standard for issuance of a construction avthorization
i will be the same as the standard for the issuance of a permit. The question
el will be whether the modified facility will causs a violation of the Act or
Rules. If not, the conditions of the permit will be adjustaed to allow the
modification. Similar requirements have been dropped from USEPA regulations [40
C.F.R. B 124,52(b); 44 Fed. Reg. 32,854, ([+*36] 32,899 (June 7, 1979)].
However, Rule 301 incorporates a similar provision from the present Rule 902(4)
of Chapter 3, On Dec¢ember 13, 1979 the Board proposed to delete this in R79-13,
The Agency proposal was also speoifically conditicned on the validity of
existing permits. This has been deleted as unnecessary. The term permit always
means valid permit unless otherwise specified. Subsequent to the hearings the
Agency proposed an amended version of this rule [P-204(a)]. This amendment has
bgen substantially adopted in altered form,

Deleted (B-205)
The Agency proposal contained a rule ligsting the rules which were applicable

to NPDEF permits (P-205), This rule has been deleted since the chapter has bsen
restructured to make this elear (R, 101).

(& CCC 0L
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PART IV: STATE PERMITS

400 Preamble [P-250; 0-203(a)]

_ Part IV governs in theory all mining activity and hence anything regulated
under Chaptex 4. EHowever, the exemptions for holders of NEDES permits and for
domestic retail sales yards, consumer stockpiles and seme small mines will, as
things presently stand, relegate Part IV to a minor role (R. 69). However, in
the event the Agency loses NPDES authority, this will become the [*37)
principal part of Chapter IV.

Ly
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401 construction and Operating Permits: State Permits (P-251, 256, 257; 0-201)
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Rule 401 sets forth the requirements of state permits, There are two types
of state permits -- construction permits and operating permits. These are
referred to individually or collectively as state permits (R« 12). Rule 401(c)
provides for a joint construction and ¢perating permit te be issned whenever it
is not worth the administrative trouble to issue separate permits.

An operating permit is required for a person to carry ont mining activities.
The definition of mining activities includes construstion activities. Therefore
an operating permit is sufficient for construetion., Howaver, Rule 40i(a)
provides for a separate canstruction permit. There has been difficulty with the
0ld Chapter 4 in that it i3 not clear that construction is & mining activity.

In some cases, coal has actually been zemoved from the ground and sold., Persons
have claimed that this was construction and not gaverned under Chapter 4 so as

to require an operating permit., A construction permit is provided in order to
make thias clear (R, 33).

The separate construction permit will alse allow [%38] the Agency to review
and inspect a facility prior to issuance of the operating permit. In some
instances this will provide more £lexibility in the permitting process,

It makes no legal difference whether a state permit is denominated a
construction permit or an opexating permit. The langnage of the permit will
determine what is permitted regardless of the name.

The Agency's original proposal contained two separate rules for when a

construgtion permit was required (P-251, 256), The standard adopted ig from the
Agency's amended proposal (A.P.-251).

The standard for issuance of a joint permit in the Agency's proposal was that
the activities were "sufficiently standard to ohviate the need" for saparate
construction and operating permits. This has been changed to allow a joint
permit "for administrative convenience." The Agency should issue a joint permit
not only when a standard design is involved, but also in the casa of an
innovative design if it is moxe efficient to issue the joint permit. The Agency
may alsae reguire two permits even if the design is standard (P-251, 256),

The original proposal specified various mining activities for which a permit
wag reguired. This has been [*39] changed to include all mining activities as

defined by Rule 201. The specifics have been moved to the definition of mining
activities,

402 Exenmption from State Permit:_NPDES_Holder (P=252, 200)

Rule 402 provides that an operator whe holds an NBDES permit for a facility
néed not have a state permit for mining activities on the facility. Whatever
mining activities an NPDES permit holder engages in will be permitted under Part
ILL (R. 12, 19, 69, 100, 167; E. 84)., The NPDES exemption will terminate when
and if the Agency ceases to administer the NPDES permit program. The Agency's
propogal set forth the reguirements of the FWPCA and epecified that the
exemption would not apply unless they were met. Even though the exemption and
the Agency's NPDES authority might be conditioned upon the samé facts, this
construction would raise the possibility of an inconsistent determination of the
facts. The preposal has been changed to provide that the exemption ceases
whenever tha Agency ceases to administer the program for apy reason whatsqever, -

Rule 402{b) alse provides for notice to the NPDES permit holders by the
Agency in the event the Agenoy ceases to administer the program. This [*40]
is the only way of guaranteeing that the permit holders will learn that a state
pexmit 1s required. The notification procedure also allows the Agency to
determine whether or not it has NPDES authority., The Agency need not give
notice until it is convinced it has actually lost the authority with sufficient
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certainty to justify the inconvenience of précesasing a large number of state
applications. fThe wording has also been changed te give the Agenoy authority to
get dates upon which applications must be received for state permits., If the
Agency, deems it necessary, it may spread these dates out over a per;od for
adminigtrative convenience.

The EcIS concluded that elimination of the present system of requiring
duplicgte state and NPDES permits would result in an ahnual savings to the
Agency of § 3000 to § 5000 and § 200 to § 400 to the mines (E. 43).

403 Bxemption from Btate Permit: Coal Piles and Small Mines (P-252)

Rule 403 provides a further exemption from the state permit regquirement for
gome emall mines, domestic retail sales yards and consumer stockpiles located at
the consuming facility, fThe revision has increased the scope of Chapter IV by
including under the definition [*41] of mining activities c¢oal transfer
facilities and c¢oal storage facilities, These definitions would inclunde
domestic retail sales yards and consumer stockpiles. They are also able to take
advantage of the mors lenient discharge standards found in Part VI. Howevar, it
would unduly burden retail sales yards to reguire them to obtain permita (R. 13,
20, 28, 104). Although consumer stockpiles could include very large fadilities,
it is expected that mast of these will already have NPDES permits. This
provisipn does not create exemption from the NPDES permit requirement (R, 64; E.
84). However, Chapter 4 requirements concerning, for example, a consumer
gtockpile will be written into the NPDHS pexmit. The Agency retains the right
to require & state permit in the event a non-NPDES facility threatens to cause
water ppllution or violation of the regulations.

Rule 403(a) (3) provides an exemption for any mine affecting less than ten
acres af land per year which 1s not a ¢oal, flucrspar, lead or zine mine. It is
contemplated that among othexr things, this will provide an exemption for amall
gand and gravel operations. Since there is a large potential for abuse, the
Board has added te [*42] the Agency's proposal the requirement of notification
by a small mine. This will afford the Agency an opportunity to investigate and
will allow it to maintain an accurate list of mining operations in the state.

S8ince the exemption will date only from the time the Agency is notified of
the claim of exemptlon, thid provision will be of limited utility as a defense
to operation without a permit, For the exzemption to apply, operators who have a
mine with a doubtfnl exemption will have to notify the Agency and submit
themselves to an inspection in advance of an enforcement proceeding.

Rula 403(c) sets forth the reguirement that the Agency notifly the operator
that a permit is required and that the exemption is found inapplicable. In the
event the operatar promptly applies for a permit, he ¢an cohtinue operating
without being suybject to an enforcement action for operating without a permit,

404 Applications:. Deadline to Apply (P-253)

A person who is regquired to have a state permit muet flle the application at
least ninety days before the date on which the permit is wequired. This is

-gimilar to rules found in Chapter 3 (Rules 202 and $60). Under the

Administrative Procedure Act, [¥43] 4if a timely permit application is made,
the old permit continunes in effect after expiration until the new permit is
izsued [Ill. Rev. Stat. ch 127, B 1016 (1977)]. An applicant will not be able
to avall himself of this statute 1f the application is not £iled ninety days
prior to expiration.

405 Permit Applications: Signatures and Anthorizations Required (P-254)
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This rule is virtually identical with Rule 902(h) of Chapter 3 which is
applicable to NPDES permits. ‘

406 Permit Applications: Registered or Certified Mail or Hand Delivery Reguired
(P-255) .

This rule is similar to Rule 959 of Chapter 3.

407 Supplemental Stats Permits [P-251, 263; 0-203(b)]

Rule 407 sets forth the rule for when supplemental state permits are
required. Rule 407(a) specifies that an operator may apply for a new or
supplemental permit whenever circumstances arise such that thers could be a
vielation of the previous permit,

The Agency's amended proposal specified that additional state permits are
required “"whenever mine drainage, mining or mine refuse disposal enters an area
not covered by a previous permit or when the treatment or pollution control
plans are modified jin design ox operation” (AP-251), [%44] This provoked
comment from the Illinecis Coal Associatien and Monterey Coal Company, They
objected to dropping the word "substantially" before "modified in design or
operation” and to the proposal t0 require a supplemental permit whenever the
mine entered any "area’ as opposed to a "new drainage area."

The supplemental permit requirement on entering a new drainage area is taken
from the old Chapter 4 [0-203(b)). Under that vrule an operator could mine for
an indefinite period at a given loecation once a permit was issuad, The only -
limitation was a new permit when a new drainage area was entered. The new
Chapter 4 is different in that the permit can have a duration of not more than
five years. It 1s possible to project the progress of the mining with greater
gpecificity for a limited period of time. Therefors, Rule 513 has been added to
the Agenoy's proposal, This requires that a state or NPDES permit specify a
permit area, the maximum, extent of the affected land during the permit term.
From the coal operators' comments, this appears to make Chapter 4 more in
agreement with the Department of Mines and Minerals' permitting system,

The Agency's propesal containad a subshantive [*45]) rule reguiring
supplemantal permits under certain circumstances. However, application for
supplenental permit is a defensive move on the part of an operator., Therefore;
a rule requiring a supplemental permit is unnecessary. Rule 407 has been
modified to make it clear that an operator may apply for a new orx supplemental
permit whenever a change accurs such that there could be a viclation of his
permit.

Under the Agency proposal, for example, an operator minring beyond the
permitted area would violate not only the rule reguiring an additional permit,
but alse the rule against viclating a permit condition. The redundancy is
unnecsssary. The permit should speoify with some particnlarity what it permits.
If the operator goes ontside the bounds eof the permit it is a violation of the
permit condition. He must either cease the activity or apply for a supplemantal
permit. :

Inspection of Chapter 3 reveals no similar rule applying to state permits, A
substantive rule requiring supplemental permits is not only unnecessary but is
redundant and cenflicts with the various permit regquivements eontained in Part V
of Chapter 4. For instance, Rule 506 requireg a supplemental permit before
implementation [#46] of a revised disposal plan. Retention of a rule requiring
supplemental state permits could alsgo be used as a defense to a complaint
alleging operation in violation of a permit condition not specifically listed in
the rule requiring supplemental permits., An operator could contend that under
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his circumstances a supplemental parmit was not reguired and therefore he could
thange his methed of operation without applying for a supplemental permit.

The modified ryle gives the Agency control by permit over the supplemental
permit recquirement, For example, under Rule 501 the Agency is avthorized to
impose special conditions, which could inelude details of the design and
operation of ¢reatment or pollution ¢ontrol plang, The Agency can bhe more or
less specific about these details in the permit. The degree of specificity will
determine the latitude within which the permittes can operate without making a
supplemental application.

408 Viglation of Conditions or Standards in a Permit (P-270; 0-206)

Rules 408 requires operators to comply with conpditions of theilr state permit.
Rule 408(b) provides for revocation of permits.

The Agency proposal merely stated that a permit could bhe revoked {*47]
without giving any standard for revocation, In the Proposed Oxder, four
circumstances warranting permit revocation are listed. These are taken in part
from Rule 912(bh) of Chapter 3 and in part by analogy with case law develaped in
connection with solid waste permits (EPA v, Harold Broverman, et al., 28 PCB
123, November 10, 1977).

In ¢onnection with an enforcament action, the Board may revoke a state permit
if, bedause of existing geoclogical c¢onditicons, an operator cannot carty oub
mining activities so a3 not to cause a violation of the law; ox, the complainant
demonstxates a higtory of chronic disregard by the permittes of the mining
regulations; or, the complainant demonstrates that the permit was obtained by
misrepresentation or failure te disclose fully all relevant facts; oz, the
complainant demonstrates affirmatively that the general standard for permit
issuancg contained in Rule 502 would not be met if a new applicatien for permit
wore made, This last cirecumstance is intended to be the converse for the
general standard for permit issuance,

409 State Permit Term [P-268; 0-203(a)]

Rule 409 provides that state permits shall be of a duration not to exceed
five yedrg [*48] as specified in the permit. The Agaency may specify any
expiration date up to five yeari from the effective date of a state permit
{R.267)., The Agency proposal speaified that permits had a duration of one to
five years. This has been changed to remove the requirement that the permit
have a duration of at least one year. Rule 910(e), Chapter 3 specifies that
NPDES permits be issued for specific terms not to exceed five years., In the
past the Agen¢y has issued to coal mines NPDES permits expiring less than ona
vear after issvance. (8See EPA v. Zeigler Coal Company, BCR 79-~123, Order of
November 1, 1979), The minimim requirement has been dropped in kesping with the
general policy of this revision of keeping tha NPDES and state permits as
similay as poaasible.

The Agenhcy's proposal specified that operating permits, but not construction
permits, could have such duration except as provided in paragraph d of Sectian

-33 of the Aet. That section establishes the Board's authority to revoke

permits. It is unclear why the Board should not have the authority to revoke
congtruction permitas also., This exception has been dropped £rom the rule since
it is not only redundant, but appears [#49] to conflict with the general rule
on revodation of permits found in Rule 407.

The Agency praposal alse ¢ontained a provision that all operating permits now
in effect expire when the earliest NPDES permit explres, but not later than
three years after the effective date of this Chapter. f%his has been noved to
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Part VII, Not only is this a temporary rule that dossn't belong with the body
of the Chapter, but also it does not apply to state permits within the meaning
of Part IV. An Agency amendment to the rule on duration of permits which
specifies a 180 day period for abandonment plans after effective date of this
regulation has alse been moved to Part VII.

410 Permit No Defense to Certain Vielations (P-26%; 0-207)

Rulg 410 provides that possession of a state permit is not a defense except
te & complaint alleging mining activity without a permit. This is similax to
Rule 966 in chapter 3 and Rule 207 of the old Chapter 4. In an amendment the
Agency also sought to expand this rule to cover NPDES permits, The Board
rejects this change. Rule 966 of Chapter 3 is not applicable to NPDES permits
and there is no similar provision covering WPDES permits. Although the Board
has not [*50] so held, there is authority for the proposition that compliance
with the conditions of an NPDES permit is a defenge to a complaint charging
violation of related regqulations.

Oon mption of the Agency, language relating to abandonment plans has been
stricken. Under the original proposal, operator compliance with its abandonment
blan was a defense to abandonment violations., This language was vague and
unnecessary since abandenment plans are covered in Rule 509 (R, 53, 77). The
Illineis Coal Assooiation objected to this proposed modification, However, the
modification is in keeping with the general rule that Illinols permits are no
defense to complaints charging violation of ¢he Adt or rules.

411 Permit Review (P-272; 0-~703) .

This follows the general policy of the other Chapters that grant of a permit AN
with objectionable conditions is a permit denial under section 40 of the Act
allowing the applicant to appeal. This provision is substantially unchanged
from the old Chaptexr 4, although the language has been altsred from that and
from that of the Agency proposal. Language has been inserted providing that
Agency notification of modification or revecation of an existing permit is also
[*51] @& permit denial. Rule 503 covers permit modification when new
regulations are adopted. The added language will allow a permit appeal in the
event of Agency notification of modification in such a case. In some cases Rule
503 notification of modification could amount to revogcation of the permit,

Language has been added to make certain that there is a right to appeal in this
case also.

PART V: STATH AND NPDES PERMITS

BOD‘Preamhle

Part V governs mining activities and lssuance of permits to operators
regardless of whether they hold a state or NPDES permit.

501 sSpmcial Conditions; Agency Guidance Document [B-261, 266; 0-2058(¢)]

Rule 501(a) allows the Agenoy to impose special conditions on a permit which
are consistent with the rules and necessary to accomplish the purpeses of the
Act. This restates the Agency’a authority under B 39 of the Act to tranglate
the body of water pollution law into specifie¢ requirements which a discharger
must meeb.

The Agency proposal with regard to epecial conditions has been reworded to
track the language of 8 39 of the Act [Rule 501(a), P-205(h} and P-266]. fThe
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requirement found in A 39(a) that pesrmit conditions not be inconsistent with
the [*¥52] Board rules was not incltided in the Agency proposal and has been
added.

Section 39 of the Act sets forth the Agency's authority to impose special
conditions in perxmits. The wording is slightly different depending on whether
the permit 1s state or NPDES. Section 39%(a), which applies to permits required
by Board regulations, reads as follows: *In granting permits the Agency may
impose such conditions as may be necessary to accomplish the purposes of this
Act, and as are not inconsistent with the regulations preomulgated by the Board
hereundexr." However, B 33(b) of the Act sets forth that; "All NPDES permits
shall contain those terms and conditions, including but not limited to schedules
of compliance, which may be required to accomplish the punrposes and provisions
of thig Act." Therafore, assuyming 8 39(a) of the Act is inapplicable to NBDES
permits, the Act does not require NPDES permit conditlons to be not inconsistent
with Board regulations. This does not necessarily imply that the Agency must
ignore Board rules in writing NPDES permit conditions, Section 389(a) provides
that the Agency "may impose" conditiens necessary to accomplish the Act's
purpase which are not inconsistent {*53] with Board rules. Hawever, 8 39(b)
provides that, in the case of NPDES permits, the Agency "shall impose”
conditions required to accamplish the Act's purposes. The Act is silent about
what additional conditions the Agency may impose in NPDES permits,

Rule S01(h) allows the Agency to adopt permitting procedures. These should
inelude rules of procedurs and application forms. They shall be included in the
Agenay guidance document provided for below.

Rule 501(c) allows the Agency to édopt enginesring criterxia which will be
published with the Agency guldance document. These should represent minimal
designs and practices which the Ageney will accept for permit issuance,

Rule 501{e} has been added t¢o the Agency proposal. Although # 39 of the Ach
confers authority on the Agency to adopt rules governing permit procgedures, the
Agency has no auvthority to promulgate substantive yules pursuant to 8 12 and
13 aof the Act. This authority is given to the Board and there is no authority
for subdelegation to the Agency (E, 80}, Rule 50l(e) has been added to olarify
the nature of the criteria which the Agency may promulgate.

The Agency necessarily has the power to develop guidelines fox [*54] permit
issuance to be used within the Agency. Rules 501(e) and (d) contemplate
publication of these guidelines ag criteria, The criteria will reprassent a
formal statement of what the Agency will not challenge in a permit application.
The eriteria are not rules and will not bind any party other than the Agency.

Although these are not rules in the usual sense of the word, they are rules
within the meaning of the Administrative Procedure Aok, Ill. Rev., Stat. ch. 127,
A 1003.09:

“Rule" meanAa each Agency statement of general applicability that implements,
applies, interprets, or prescribea law or poliay, but does not include (a)
statements concerning only the intearnal management of an agency and not
affecting private rights or procedures available to persond oxr entities outside
the agency, (b) informal advisory rulings issusd pursuant to Section 9, (e)
intra-agency memoranda or (d) the prescription of standardized forms.

The criteria will amount to an Agendy statement that interprets law or
policy. They will be of geperal applicability and not informal advisory rulings
issued to individual petitioners as contemplated by [ 1009 of ch, 127.
Publication of the rules in conformity with [#55] the Administrative Practices
Act ig therefore reguired (E. 82; Third Bmended Proposal). .

———— T T T o T I e I L i
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502 standard for Permit Issuance ot Certificdtion (P-367; 0-202)

Rulg 502(a) sets forth the standard for permit: igsnance. This is the usual
standard for permit issuance that the operator present evidence to demonstrate
that there will not be a violation of the Act or rules (8 39 of the Act).

Rule H02(b) further sets forth the funcition of the Agency guidance document.
Where the guidance document containg criterxia with respect to some part.or
condition of the permit, then the applicant may demonstrate conformity with the
eriteria of the guidance document in lileu of demonstrating that there will be no
violation of the Act or Rules. However, since the guidance document does not
canstitute rulemaking, nonconformity with the criteria will not be grounds for
paermit denial, provided the general standard for issuance is met. For an hAgency
interpretation off the comparable Rule 967 of Chapter 3, see 3 Ill. Reg. 36, p.
226 (September 7, 1979). !

As ap example of the funotion of the guidance dogument, considetr that tha
Agency might issue criteria to the effect that refuse piles shall have a slope
no [*bH]  greater than 10%. The permit applicant will be free to-offer evidence
that a slope of 12% under the circumstances will not canse a violation of the
Aot or Chapter 4. However, the Agency will not be allowed to argue that under
the circumstances a maximum slope of 8% 1s reguired, The function of the
guidance document is to provide guidance by permitting the Agency to set forth .
minimal standards, An applicant can assure himself of prompt permit issuance by -
conforming to the criteria of the guidance document.

The Agency's proposal required that as & condition for permit issuance the
applicant demonstrate that he had conformed with all conditiona in the ;

construction permit, If such a requirement iz to be imposed at all, it should o
also he applicable to conatructien authorizations, However, it has been deleted W
from the proposal altogether., The permit will be issued if It is shown that no ot

violation will ocecur regardless of whether the applicant conformed to the K
cenditians of the construction permit. If the applicant breached the

construction permit this will be grounds for an enforcement action, but standing

alone it should not prevent issuance of an operating or NPDES permit if [*57] :
the general standard for permit issuance is met. Revocatien of the permit ’
could, however, be imposed as a sanction in the enforcement actioen in an

appropriate casg under Rule 408 or under Rule 516 of Chapter 3.

503 Permit Modifications When New Regqulations Are Adopted (P-271)

Rule 503 provides that the Agency may issue a supplemental permit setting
forth affected terms and conditions in the event the Board adopts new
regulations (R. 116)., This has been completely changed from the Agency's
proposal which would have provided for modification of permits by operation of
law, Violation of permit conditions frequently carries more severe penalties
than violation of regulations. The more severe penalties are warranted in part
because the operator has been affordad notice of particular provisioens in
regulations by way of the permit and because regulations have heen made more
spgcific when incorporated inte the permit. Modification of the permit-'hy
operation of law would defeat these policies of the permit system, Rule 503 as
adopted conforms with the similar provision contained in Rule 968 of Chapter 3,

504 Permit Applications (P-258; 0-204)

Rule 504 sets forth what information [*58] must be pravided in a permit ‘
application., This is further specified in the sections which follow (E. 26), o

The Agency proposal specified that soil c¢lassification was to be according to Colbs
Grandt and nLang, Reclaiming Yllinois Strip Coal Land with Legumes and Grasses.
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This bhaok is out of print. The Agéhey will reproduce it in the guidancs
document (R. 106). .

The Agency proposal specified that the application must comply with the
conditions of the Agency guidance document. This has been deleted, If the
Agendy were empowered to speclfy conditions which had ko be met, the result
would be an improper delegation of rulemaking authority. However, the Agency is
permitted to request more informatlion or more particular information than that
listed in Rule 504, It may do this edither through an application form, the
Agency guldance document or specific requesta for information, However, failure
to comply with criteria of the guidance document or inability to supply all
information will not alone be grounds For permit denial absent a showing that
the criteria or information i3 necessary in the partieular case. The Coal
Operators' comment that this is, "beyond the bounds of reason" is answerxed [*59]
by the requirement of “necessary Information,"

Subsequent to the hearings the Agency specified certain additional
infoermation. This haz been rearrangad and incorporated into Rule 504. The Coal
Operators' comments are discussed in connection with Rule 505,

505 surface Drainage Control [P-260; 0-301(a), 301(hb)]

Rule 505 provides for centrol of surface drainasge by permit, Surface
drainags® must be diverted around or away from the active mining area. Other
mining activitie¢ and mine refuse disposal must be planned to minimize contact
with waters of the state 1f such contact could result in pollution. Stream
diversion is to bhe avoided,

The original preposal provided only for diversion around the active mining
area, An Agency amendment expanded the scope of Rule 505 to include diversian,
redirecilon or impoundment of streams and a rule requiring that mining
activities and deposition of spoil be aonducted so as to avoid contact or
interference with waters of the state. These amendments have heen incorporated
in altered faxm, ¢ ’

The Agency amehdment sought to expand the scope of Rule 508 to afford the
Agency the level of control it presently has under old Rule 301 of Chapter 4.
[*60] Apparently in its original propesal the Agency restricted its authority
inadvertently.

Some specific requirements of old Rule 301 have been omitted. Thase include
certaln mandatory diversion and impoundment provisionsg., Tn dropping these
regquirements the Board does not intend to disavow them. They are mining
practices which carxy a risk of water pollution. The Agency may provide for
these matters in the Agency guidance dooument and may write specific
reguirements into permits to prevent water pollution,

Ruled 505(b}), (¢) and (d) set forth substantive rules governing the conduct
of mining activities. Rule 504(b}(7) requires a plan for surface drainage
control as part of a permit application. This plan will be incorporated into
the permit as a condition, Rule 201! defines surface drainage control as control
of surfage water on the affected land by a person whe is engaged in mining
activities, BSurface drainage control includes the practices governed by Rule
B05(b), (c) and (d). In permitting surxface drainage control, the Agenay shall
congider not only whether compliance with the reguixements of Rule 505 has been
shown, but also whether the plan will avoid other violations of [#61] the Act
and Chaptex 4,

The definition of surface drainage control has been expanded to include f£low
angmentation and controlled release of effluents as a methed of avoiding
violation of the TDS and related water guality standards. These prachtlices may
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previously have been considered illegal, although this Opinion clarifies this.
They will require a permit under Rule 401 since they will involve stream
diversion or impoundment. There is no special rule governing permit igsuance in
this case other than the general standard of Rule 502.

Rule 505(a) requires the Agency %o impose a surface drainage plan as a permit
conditjon. The Coal Association pbjected to this and in general to the
incorporation of the specifiic rules on stream relocations. Their contention was
that this was provided in the Department of Mines and Minerals permit and
application form which was reviewable by the Agency. They also objected that
the Agency did not presently have control over the permitting of stream
ralocations, However, inspection of the old Chapter 4 at Rule 30l(a) and (b)
reveals that the Adengy does presently have such control.

At the hearings the Agency indicated that the various state agencies [¥62)
responsible for permitting coal mines would develop a single application form
which would be ¢irculateéd, The Coal Association’s objection that the surface
drainage control provisions would he burdensome is anawered by their conteantion
that the application iz already required by Mines and Minerals (R, 27).

The Coal Association's comments further infer that there is a legislative
intent in the Reclamation Act to exempt coal operators E£rom the permit
reguirements of the Act. OFf ¢ourse the bnlk of the coal mines are reguired to
have NPDES permits and the state permit requirement will be inapplicable to
them, It is bsyond the power aof the state legislature to provide exemptions
Erom the NPDES permit requirement, '

The Reclamaticn Act does, as the Coal Asaoc¢iation contends, provide for
Agency input and comment in the mines and minerals permitting procedure.
However, a careful examination of the Reclamation Act indicates that the
Agency's function is advisory. There is no provision for a veto by the Agency
in permit issuance from Mines and Minerals, Purthermore, section 3.20 of the
Reclamation Act provides that "all reguirements of the Illinpis Environmental
Protection Act and zules [*63] and regulations thereunder ghall be complied
with fully at all times duving mining, reclamation and after reclassification.®
The Boaxrd cannot f£ind from thisg a legislative intent to exempt coal mines frem
the state permit requirements.

506 Refuse Disposal (P-262; 0-401, 402)

Rule 506(a) wequiresg that a state or NPDES permit contain a refuse disposal
plan, An applicant must submit a plan under Rule 504(b) (12), The plan will be
made a permit condition if it satisfies the standard for permit issvance
contained in Rule 502, The applicant must show that there will be ho violation
of the Act or rules, ineluding Rules 504(c), (d) and (e) which are substantive
rules governing mining., The Agency may promulgate mine refuse criteria under
Rule 501.

Rule 506(c) provides that runoff, etc,, fraom the affected land must meet the
standards contained in Part VI, Note that runaff from the affected land is a
mine disgharge under Rule 201 [0-401 (&) (1)]. Rule 506(d) provides that refuss
areas must not be located in an area of natural springs or aguifer recharge area
or intercept a drainage course without special protective measures [0~401(a&)
(2)1.

Rule 506(2) establiches rules on apreading [*64] and qompacting, These are
reminiscent of the solid waste rules. The original proposal speclified only that
acid producing solid mine refuse be .spread and compacted and covered when
necessary with "non-acld-produting material.” .This has been modified to include
the word "suitable" before "non-acid-producing material." Impermeable clay would
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be a suitable cover material in that it would prevent water and air from
reaching the-acid-producing material. However, the Agency may approve other
suitable materials. Rule 506(e) permits alternate rxefuse disposal methods at
the Agency'!s discretion (R. 15, 114), These willl be subject to Rule 502,

Rule 506(£f) and (g) govern revised refuse digposal plans. Thils establighes a
specia) rule on when a new or supplemental permit is wegquired. A new permit is
requirgd if the revised plan containa any change from the permitted plan. Rule
506 (d) requires that a revised disposal plan result in a new permit application
which must be made prior to implementation of the revised plan, ninety days
before for a state permit and 180 days for an NPDES permit,

The original propeosal defined revised disposal plan as one with a
"substantial® change. On the Agency's [*65] motion and over the Coal
asgagiation's objections the word "substantial" has heen deleted, B3 new permit
is required before there is any deviation from the permitted plan, 0f course
the Agency can be more or less specifie in permit conditions as required to
assure that the standard of Rule 502 will be met.

The priginal propesal also required appliocation to be made ninety oxr 180 days
prior tp “"completion’ of the plan, The Agency recommended deletion of this
word, but the amended proposal c¢ould still have been interpreted to require
application ninety or 180 days prior to mere possession of the plan. This would
be difficult to administer since submission of a plan is a necessary condition
for the new application under Rule 504. The adopted rule specifies
"implementation” of the plan. Implementation will occur when the first action
is taken pursuant to the revised plan and contrary to thé permitted plan.

507 Experimental Permits for Refuse Dispesal (P-264; 0-403)

Rule. 507 provides for experimental permits for refuse disposal. The standaxd
for isgppance of experimental permit ls not the same as usually applied to pexmit
isguances by Rule 502, The experimental permit may issue [#66] if the operator
demonstrates a reasonable chance for compliance with the Act and Chapter 4. The
rule sets forth special monitoring and reporting requirements. The procedure is
laid out for notice and termination of the experimental psrmit (R. 114).

The original proposal required that the disposal area not be the "principal
area for disposal of acid-producing refuse unless approved by the Agengy.® This
language has been deleted. It adds nothing to the propesal since no permit
would igsue without Agency approval. It is not the Board's intention, however,
that experimental pexmits should often ke issued for a principal disposal area.

508 Permit for Use of Acid-producing Mine Refuse (P=259; 0-404}

Rule 508 requires that a state or WPDES permit ineclude as a condition a plan
for the use 0f acid-producing mine refuse if the operator is o use such, The
definition of acid-producing mine refuse has been moved from its place in the
proposal to definitions, Use of acid-producing mine refuse is a mining activity
as defined by Rule 201 for which a permit iz required under Rule 401 (R. 112}.

. The original proposal specified that use of acid-producing mine refuse was
restricted to holders [*67] of operating permits, On the Agsncy's motion, this
requirement has been deleted. There is no obvious reason why this rule should
not also: be applicable to holders of NPDES and construetion permits. '

Rule 504(b) (17) requires a plan for use of acid-producing mine refuse in a
permit application. The Agency may set forth in an Agency guidance document
under Rule 501 criteria for the use of acid-producing mine refuse. Tha standard
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for ipguance of a permit for uae of acid-producing mine refuse is that contained
in Ruls 502.

Rule 404 of the old Chapter 4 contained an absolute proscription of use or
offer of acid-producing mine refuse. This proposal would allew such use by
permit,

509 Abandonment Plan (P-261; 0-502)

Rule 509 provigdes that an application for a permit include an abandonment
plan, The permit will inolude an adeguate plan as a condition, This represents
a drastioc departure from the present Chapter ¢ which reguires 3n abandonment
permit subsequent to abandonment of the mine., "The Agency has had considerahle
difficulty with enforcing the requirement of an abandonmept permit. Requiring
the abapdonment plaan will force the opsrator to confront the problem prior to
abandonment [*68)] and the operator will no longer be able to claim ignorance of
the reguirement to take steps on abandonment (R, 14, 20, 39, 54, 66, 78, 112).

The E¢IS was able to quantify the econemi¢ costs of this, This represents
one of the few identifiable costy associated with this revision. AaAn abandonment
plan likely invelves an engineering fee of § 1000 or more, This fes will have
to be paid prior to application for the permit. This requirement therefore
increases the capital investment required to vpen a mine and ohtain a permit.
The cost of mining is increased somewhat by the cost of tying up this capital
for the period of time the mine is open (B, 42, 44, 99).

Rule 509(b) defines an adequate abandonment plan, The plan must provide a
time schedule for completion of abandonment work within one year, Subsequent to
abandonment, however, the Adency may approve departures from the plan that would e
allow for completion over a period of more than one year. PR

Rule 509{0) provides that thg Agency may further define an adegquate
abandonment plan by means of the Agency guidance document, Howeveyr, the Agency
must approvée an abandonment plan wpon a demonstration that it will provide
protection against [+60] wviolations regardless of whether it conforms with the
Agency guldance document. :

Rules 508(d) and (e) provids for revised mbandonment plans. A revised
akbandonpent plan ig one constituting a substantial change from the permitted
one. Substantial will be defined on a case by c¢ase bagls. It will be a
violation if an operator implements a revised abandonment plan without having
applied for a revised permit ninety days prior to implementation (R. 166, 168),

510 Cessation; Suspension or Abandonment [P-261; 0-501(a)]

Rule 510 covers cessation, suspension or abandonment, The original proposal
covered the abandonment plan, permitting requirements and substantive rules on
abandonment in ong rule. Thase have been separated inte two rules.

Rule Bl0(a) provides that the operator notify the Agency within thirety days
of abandonment, cessation or suspensien of mining. The original proposal
providad that notification was unnecsssary if abendonment was caused by a labor
disputa. The language has been clarified and the labor dispyte section applles
only to cessation or suspension. The Agency must be notified of abandonment
regardless of the causs,

Rule 510(b) makea it c¢lear that the oparator [*70] must provide interim
impoundment, ete., to aveid violations of the Act during cessation or suspension .
of active mining, The operator will also be required to avoid violations during ' *3
exceution of the abandonment plan, -
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Rule 510(c) sets forth the rule that the abandonment plan must be executed
upon abandenment. The definition of abandanment includes transfer of ownerghip.,
This represents a substantial change from the existing Chapter 4, In the past
operators have avaided their regponsibilities for properly abandoning a mine by
transfer of ownership to an inseclvent corporation. BSuch a transfer will be an
abandonment under the new Chapter 4 and the tranafer will not allow the operator
to escape responsibility for adegquately ¢losing the site (R. 14, 20, 38, 54, 66,
78, 112). '

Rule 510(c) provides a defense o the regquirement to execute the abandonment
plar in the event the opesratar demonstrates that the transfer of ownership was
to a regponsible party. A responsible party iz someone who has already obtained .
permits to operate the same mine, If the mins is tranaferred to a party who
does not have 4 parmit at the time of transfex but subsequently obtains one, the
transferor will be [#71] relieved of the obligation of further executing the
abandonment plan. Bowever, if the transferor has falled to perform part of the
plan duzring the interim, there will have been a breach of the permit condition
which will not be sxcused.

It iz assumed that & transferree who will be financisally unable to execute an
abandonment plan will be unable to obtain the necessary permits to operate the
mine. Xn particular he will be unable to meet the bonding requirements of the
Mine Replamation Act,

‘511 Emeigency Procedures to Control Pollution [P~265; 0-205(a), 205(b)]

Rule 511 sets forth emergency proceduyss. The original proposal reguired
that the operator notify the Agency "immediately" of an emergency situation.
The requirement of immediate notifivation has been changed to notification
within ene hour. It is feared that immediate notification may be imposaible and
hence would not be enforced. It appears that notification within one hour would
be in all events possible and hsnce enforceable (R. 114).

The Agency proposal was alse limited to vaudden discharges." This has been
changed to include any discharges caused or threatened by an emgrgency. The
Agency should be notified of [%72] any emergency that could result aven in a
slow leak.

512 Mine Entrances [0~301(a) and (c)]

Hore holes, openings, drill holes, entranges to underground mines and auger
or punch mine entries must be plugged and ssaled to the extent necessary to
avoid the threat of water pollution. This is taken from the ald version of
Chapter 4, Rule 301. It has been added to the Agency proposal on the assumption
that it was inadvertently omitted in the revisions.

513 Permit Area [P-263; 0-203(b)]

Rule 513 requirss that a state pr NPDES permit specify a permit area. During
pernlt term no portion of the affected land may be outside the permit area.
This is a new provision which was not in the Agency proposal. The term “permit
area" is taken from the Reclamation Act,

Subsequent to the hearing, the Agency sought to amend its proposal to spedify
that additional state permits wexe required whenever mine drainage, mining oz
mine refuse disposal entered an arsa not covered by a previous permit. The Coal
Association objected to this and apparently construed it t¢ mean a new
application was required each time a shovel took a bite out of a coal aeanm.
Consideration of this dispute led to the recognition [*#73] that there was no

L i
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provision in the Agency proposal requiring that the permit specify a
geographical area. Adcordingly, Rule 513 has been added to clarify his.

Unider Rule 504(b)(1l) the permit applicant must apecify the location of the
affected land and the maximum sxtent of the affected land during the term of the
requeated permit. If there is some area in the proximity of the facility into
which mining cannot proceed without violation of the general standard for permit
issuance under Rule 502, the Agenoy should exclude that area from the pernit
area. Otherwise the Agency should grant a permit area which will be congsenant
with the permit term.

FART VI: EFFLUENT AND WATER QUALITY STANDARDS [P-301; 0-60l(a)]

600 Preamble . !

Part VI applies to mine disaoharges as defined by Rule 201, If a mining
activity has both a mine discharye and another discharge, it will be subject to
both Chapter 3 and Chaptez 4. Chapter 4 will govern the mining activities,
including mine discharges. chapter 3 will govern the othaer discharges (R. i5}).

Rule 600(b) provides that except to the extent provided in bart VI, Parts IT,
IIT, and IV of Chaptexr 3 are inapplicable to mine discharges. In particular
[(*74] the effluent standaxds of Part IV are inapplicable to mine discharges and
are supplanted by the discharge limitations specified in Rule 606, The old
Chapter 4 did not make this altogether clear. The parameters of Chapter 3 which
are pot mentioned in Rule 606 are unregnlated for mine discharges (E. 56). The
water quality standards of Parts II and IIT are incorporated by Rule 605 which
provides for water guality related egffluent standards. This is substantially ®
unchanged from the present Chapter 4. ' K

Part VI applies to mine discharges from facilities even if they may be exempt
from the state permit requirements under Rule 403. Likewise Part VI applies to
any incidental mine dischaxge from a facility which possesses a Chapter 3 NPDES
pernit, '

601 Averaging [P-301; 0-601(d)]

Rule 601 sets forth the averaging procedure. Compliance with the numerical
standards is determined by averaging 24-hour composite samples over a calendar
month, No 24-hour composite sample may exceed two times the numerical standard
and no grab sample may exceed five times the standard. '

On motion of the Agency the period was changed from thirty consecutive days
to a calendar month. This is in line with ([*75] federal rules and R76-21
where objection was voiced to the thirty day perioed. Although the calendar
month is somewhat arbitrary, it is in line with other reporting requirements and
eliminates one degree of freedom in determining gompliance (R, 15, §51; First
Anended Proposal). ’

This averaging xule is a substantlal change from the averaging rule set forth
in Rule 601(d)(1l) and (2) of the old Chapter 4. The old rule made a distination
as to whether treatment other than impoundment is provided. wWhere no other
treatment was provided, the discharge limits had to be met at all times, but
where treatment other than impoundment was provided, the standards were
determined on the basils of 24-hour composite samplea with no grab sample over
five times. This has been eliminated,

In the Agency proposal the averaging rule was contained within the rule on o )
reporting and meonitoring, It has been placed in a separate rule to emphasize i

impoxtance of averaging and to more alearly digtinguish the difference between
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averaging and reporting., Averaging is a substantive rule of evidence whereas
reporting and monitoring are rules relating to permits and permit conditions.
In addjtion, placement of the ([%76] averaging rule within the provision for
reducad menitoring and reporting after demonstration of sample reliability
implied that the averaging rule itself could be altered by permit., This is nat
the case.

€02 Sampling, Reporting and Monitoring‘[P~301, 302; 0~601(b) and (c), 603, &04]

Rule 602 provides for sampling, reporting and monitoring., A& similar
provision is Rule 501 of Chapter 3, Rules 602(a) and (c) provide for sampling
points. Where treatment is provided, sampling is to be between final treatment
and mixture with waters of the stata. Where treatment is not provided, samples
are to be taken at the nearest point of access, but again hefoxe mixture with
the waters. Rule 602(b) provides that the operator shall design and modify
structures so as to permit the taking of effluent samples. The Agency proposal
oaly reguired design and modification of "structures for discharging treated
wastes."” This has been changed to "structuresg" in general., It may be necessary
to design or modify structures other than the discharge facility itself in order
to provide accesa.

Rule 602(d) provides that an operator report the actual concentration ox
level of any parxameter identified in the [*77] permit at a reasonable frequency
to be determined by the Agency. The reporting requirement will be specified in
the permit (R. 16). Reaent cases have challenged the authority of the Agency to
require monitoring and reporting of parameters other than those for which
effluent limits are specified in the permit, The intent of this section is that
the Agenoy may specify not only those parameters for which effluent limits are
set, but also parameters for which water gquality levels are set by regulation or
any other paremeter it deems neceesary to have monitered,

Rule 602({e) sets forth that reporting and monitoring are presamptively on the
basis of 24-hour composite samples averaged over a ¢alendar month, However, the
Agency may permit lesser reporting. Rule 602(f) provides for monitoring after
abandonmpent. Rule 602{y) incorporates the USEPA's current manual of practice.
This was a separate section under the Agency proposal, but it has been included
since it lpgically relaten to reporting and monitoring.

603 Background Concentration [P~303; 0-601(e)}

Rule 603 provides that the background level of contaminants in intake water
are not to be deducted in oxder to determine compliance {#78] with the effluent
standards. This is the same as Rule 601(e} of the old Chapter 4 and is largely
the same as Rule 401(h) of Chapter 3 (R. 16).

‘Becayse mining activity necessarily disturbs the land aand the flow of water
over and through the land it is the intent of this Chapter to regulate certaln
discharges which in other contexts might be deemed background concentrations.
As used in this Chapter, background concentration does not include contaminants
naturally occurring in underground waters which ares brought te the surface az a

cresult of mining activity or which arve pumped from one underground formation to

another, Also it does not include contaminants picked up by surface water as it
flows through the affected area. ‘

604 Dilution (P-304; 0-602)

Rule 604 provides that dilution of sffluents is not an acceptable treatment
methad, This is similar to Rule 602 of the present Chapter 4 and virtually
identical with Rule 401(a) of Chapter 3 (R. 17, 116)., Language relating to

]
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place of sampling has been deleted from the Agency propesal., Thiz language is .
also contained in Rule 401(a) in Chaptér 3, It has been eliminated becanse it

ig provided in and may confliot with the sampling [*79] point rules provided by

Rule 602,

The dilution rule interacts with Rule 605 which provides that efflusnts may
not cagse a violation of watex quality standards. In the hearings on this
proposal and in R76-7, concern was expressed that the dilution rule prevents
certain treatment methods for chlorides, sulfates and TDS. In particular it was
feared that controllad release of impounded watex was proscribed by this rule.
Contzrolled release of high TDS water during periods of naturally eoccurring high
flow in streams ig not dilution. In this pass the mixing occurs at a point
after the discharge.

Another possible technigue of avoiding a TDS water quality vielation would be
impounding surface water during wet periocds and auvgmenting the f£flow of the
receiving stream during dry perioeds to dilute cffluents. This weould -not
constitnte a violation of the rule againast dilution. Bowever, it could
constitpte surface drainage diversion., A permit would be required under Rule
401,

605 Viclation of Water Quallty standards [P-305; 0-605(a)]

Rule 605 incorporates the water quality standards contained in Parts IT and
IIT of chapter 3 igto Chapter 4, This is the same as Rule 605(a) of the present
{#80] cChapter 4 and iz aimilar to Rule 402 of Chapter 3.

The second sentence of Rule 605 provides that the Agency shall take .
appropriate action under Sestion 31 oxr 3% of the Act., This is redundant because Y .
under the remainder of Chapter 4 the Agency must take such action, However, ' W
certain operators have recently contended before the Board that incorporaticn of
water guality related effluent standards is not authorized by Board regulations.

The second seéntence is to make it clear that water guality related effluent
standards can be incorporated into permit conditions (R. 17),

605,1 Temporary Exemption from Rule 605

This rule will allow the Agenoy to issue pexmits through July L, 1981 te
avthorize discharges which violate Rule 605 by causing water quality vialatlons
of TDS, chloride, sulfate, iron and manganese. For the remainder of the
discussion of this rule only, these will sometimes be referred to collectively
aa TS, An operator desiring such exemption may apply for a new state oxr NPDES
permit containing the exemption. Rule 605.1(c) sets a spectal standard for
permit ijssuance different from that contained in Rule 502, The burden will be
on the Agency to demohstyate significant [*81] adverse effect on the
envirenment in and around the receiving water in order to deny the permit. The
operator, however, will have to submlt adequate proof that the digcharge will
not adversely affect any public water supply. In oxder to qualify for the
exemption the operator will have to adopt "good mining practices," housekeeping
measures designed to minimize TDS discharges.

Rule 605.1 was first proposed on November 21, 1978 by the Institute. This
was after merit hearings on the proposal were concluded. On December 14, 1978
the Board ordersd the recoxrd in this case held open to take évidence on Rulg
605.,1, Merit hearings on the propogal were held at the same time as the
economic impact hearings. This proposal has generated the bulk of the
controversy in this prepeeeding. , e

L
Mine discharges are often high in TDS, Much of this comes from water pumpead ‘.;#;
from mine areas or runoff from spoil banks. A substantial number of mines in
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the state produce mine discharges which cause water quality violations in the
recelving streams. Coal mines can seldom be loocaked adjacent t¢ large rivers,
but rather must be located where coal deposits are located. Theix discharges
are frequently intoe [#82] intermittent streams so that the discharge comprises
the bulk of the flow of the stream. Therefore the discharge ig limited, not by
the effluent standards of Rule 606, but by the more stringent water guality
standards referenced in from Chapter 3 (R. 129, 142, 151; E., 6, 1l).

In a related proceeding, R76-7 the Coal Association socught to exempt coal
mines from application of Rule 605 with respect-to TDS. Entyy of a Final Order
in that proceeding has bsen stayed pending final resolution of this proceeding.

Presently relief from Rule 605 is available only through the variance
pracedure. At the hearings, the Coal Association stated that a variance
application can cost as much as'§ 10,000 (E. 126). There was discussion at the
hearings of a ¢lass actien varlance. However, thiz was rejected (E. 19, 80),

Under the auspices of tha Institute a joint Agency/industry group called the
Mine Related Pollution Task Force has been formed. The Task Force is c¢onducting
a study to propose an eventual permanent replacement for Rule 605, It expects
to present this proposal before July 1, 1981 (E. 108).

3 large amount of earth must he distuxbed during the process of coal mining.
Some of the ([*83] TPS in the discharge results from direct leaching of soluble
minerals from the rock by groundwater or rainwater falling on spoil banks. This
is the sonrce of chlorides, which is not generally the main problem in Tllinois.
Much of the problem in Illinpis is sulfates. These are formed when air or
dissolved oxygen comes into gontact with sulfur-containing minerals which have

- been disturbed. Sulfuriec acid is formed, producing acid mine drainage.

Neutralization of that discharge to meet the pH requirements of Rule 606 may
further increase the TDS coneentration of the discharge.

The Economic Impact Study in R76~7 has been incorporated into this proceeding
by reference (E, 103; Economic Impact of Dissolved 30lids Regulation upon the
Coal Mining Industry, Institute Document No. 77/28). Although there is
treatment available to reduce the iron and manganese levels, treatment to reduce
the soluble components of DS is not economically available., Available
technology inoludes reverse osmosis and distillation. These are energy
intenzive and very expensive on a scale that would Be required to meet most mine
discharges. The Econemi¢ Impact Study in R76~7 concluded that for the mines in
[*84] the stats to meet the present TDS water gquality standard would invalve a
capital investment of $ 138.4 million and annual operating costs of § 37.4
million (E. 69).

The Task Force has promulgated, as an interim measure, a code of goed mining
practices. The approach taken is not end-of-the-pipe treatment of the
discharge, but rather a series of housekeeping measures which are likely to
reduce the TDS concentration resulting from mining activities. These arxe
summarized on page 4 of Exhibit 4. These invalve practices which may minimize
water from coming in contact with disturbed areas, including bypass diversions,
slope and gradient reduction, stabilization, sesaling of bore holes, intraduction
of mine barriers, special steps for disposal of patential contaminant producing
materials and fracture zone sealing. There are also Mmeasures involving
retention and control of waters exposad to disturbed materials, including
erosion and sedimentation controls, reuse of discharges and minimization of
exposure of water to disturbed materials, Other methods ineclude a rarouting of
discharges to larger streams where the dilution would be provided, augmentation
of flow of receiving streams to provide [*85] dilution and controlled release
of effluents during times of high flow when there iz ample dilution.
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Many of these practices are novel and reliable cost estimates are not
availahle, Therefore it is not possibkla at this time to do an actnal economio
impact study evaluating the cost of requiring the code of good acperating
practices. However, the Board incorporates the Economic Impact Study in R76~7
ags an econamis impact study on Rule 605.1. Although that study does not address
the code of good operating practices, it does conclude that enforcement of the
present standard by requiring end-of-the-pipe treatment would bhe very expensive.
There is expert testimony in the record to substantiate that, although the costs
of good operating practices aye unknown, they will be substantially less than
the c¢ost of end~of-the pipe treatment (B. 146).

The eventual xule may include some combination of these good housskeeping
procedures together with the proposal to increase the water quality standard for
TPS in intermittent streams receiving coal drainage (E. 73, 110, 128).

the Board noteg that none of the parties in these procgeedings has addressed
the dilution rule (Rule 604), Part of the [*86] rationale of the zule against
dilution of effluents goes to accumulation of toxic pollutants. Chlorides and
sulfates are generally soluble and should not accumnlate under ordinary
eircumstances. Furthermores, they are not at all toxie belew a eextain
concentration. Therefore, the Board suggests the Task Force consider amending
Rule 604 to allow dilution of effluents by permit where good housekesping
practices cannot reduce the TDS levels to an acceptable level., However, -
dilution of effluents should not be permitted where groundwater must be used for .
the dilution or where there iz available only suxface water whidch has more
valuable uses. . :

Concern was expressed at the hearing that the Board was being asked to adopt o
a rule requiring compliance with a code of good operating practices which had- R
not yet been promulgated (H, 111, 134), Subseguent to the economio impact ?@iﬁ?

hearings, the code was completed and submitted to the Board. Further concern
was expressed that the record was deficient in that there was no technical
testimony to the effect that compliance with the code cf goed operating

mining practices which {*87] are not related to the Board's statutory
jurisdiction would, of course, be beyond the Board's authority. Further
consideration of this problem led to the recognition that the proposed version
of Rule 605.,1 reguired compliance with the code and that this was an
unauthorized delegation of rulemaking authority to the Agency. The proposal has
therefore been rewritten to provide that the Agency issua the exemption if the
operator submite proof that he is utilizing good mining practices designed to
minimize discharge of TDS. The Agency is authorized to promulgate the code of
good mining practices. Compliance with the code will be deemed evidence that
the operator is ukilizing good mining practices. However, should the Agenay
deny the exemption due to non-compliance with the code, the operator will be
free on permit appeal to argue that his practices, though not cenforming to the
dode, are designed to minimize the discharge of TDS. With this ceonstruction,
the Board is not regquiring compliance with the code and therefore technical
evidence to substantiate the code is not required, If provisions of the code
are not reasonably related to prevention of water pollution, this will be an
[*B8] issue before the Board upon permit appeal,

Rule 605.1(b) has been added to the dgency proposal. This provides
specifically that the permittee reguesting exemption must file a permit
application. The Agency indicated at the hearing that this was the oase and it
has been added to the proposal for clarity (B. 26, 121).

The Agency proposal was vague on the question of the burden of proving
adverse effect on the environment. At the heaxing the parties agreed that the
Agency should have the burden of demonstrating adverse effects. ¢This is at
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variangs with the usual burden of proof in permit issuance. Section 39 of the
Act provides that it shall be the duty of the Agency to iesue such a permit
*upaon praof . . . that the facility . . . will not cause a violation of this Act
or regulations heresunder." The Board in this situation is by regulation
reversing the burden of proof (E, 16, 30, 34, 37, 79, Bl, 112, 118}.

At the hearings there was a discussion of whether the intent of the proposal
was that the Agency £ix an interiw limitation on the TDS. The conclusion was
that under the propagal the Agency could not set such an interim limit., If the
Agency can demonstrate significant adverse [#89] effect on the environment,
then it must deny the exemption. 1In this case the applicant will have to
proceed by way of the variance route (E. 74, 78),

The original proposal specified “significant adverse effects on aquatic life
or oxigting redsveational areas of the receivinyg streams,” This has been changed
to "effect on environment in and around the xeceiving water." The exemption
should be denied if there is significant adverse effect to riparian areas and in
general to the environment in and arcund the receiving water (B, 115).

606 Effiluent Standards (P~306; 0-608)

Rula 606 sets effluent standards for mine discharges. Rule 606(a) has bheen
added to the Agency propesal, This makes it olear that the effluent limitations
contained in Part IV of Chapter. 3 do not apply to mine discharges. This has
always been the law. However, it is not clearly set forth in the proposal or
the Old Chapter 4 (B. 56}.

Compliance with the effluent standards other than acidity and pH is
determined by the averaging rule contained in Rule 601. Compliance is based on
a thirty day average with no 24-heaunyr composite exceeding two times the standard
and no grab sample exceeding f£ive times the standard. [*90]

New Stoxet numbers have been specified for acidity, ammonia nitrogen, zine
and flupride. The old Rule 606 regulated nitrogen at 5 mg/l whereas the new
rule specifies ammonia pitrogen, measured as N.

The atandards for zinc, lead and acidity are wnchanged except for the Storet
number. The pH range has been tightened from five to ten to six to nine (B. 45,
51). The EcIf concluded that thisz would benefit the enviromment (EcIS 27; E.
52). The cost will be minimal eince only one additional mine will bs out of
complianca with the new standard (EcIS 6, 38).

The ptandard for iron has been decreased from 7 to 3.5 mg/l and the standard
for total suapended solids (TSS) has been tightened from 50 to 35 mg/l (R. 46,
51, 53). These changes are environmentally beneficlal (EcIs 25, 31; E., 51, 53).
Under the averaging rule, these standards must hbe met on a thirty day average.
They are doubled when measured on a daily composite. The new nurbers are the
same as, federal guidelines applicable to coal wmines under 40 CFR 434, A recent
permit appeal to the Board revealed that there is some dispute as to whether the
federal or the existing Chapter 4 standards are more stringent (Peabody Coal
[¥91] Co. v. EPA; PCH 78-296, September 20, 1879), This is because the federal
standard, when coupled with the averaging rule and precipitation exception,
sometimes yields a higher number on a 24-hour composite. However, the Board
concludes that it is more difficult to meet the lower thirty day average than
what the discharger must now meet and that this is a more stringent standavd
(EeIS 25). The economid impact will he minimal since most mines subject to the
rule must meet the federal guidelines anyway (EcXS 42).

Tootnote 3 provides an exception foxr flows resulting from a 1l0-year, 24~hour
precipitation event, This exeeption applies only to a facility designed,
constructed and maintained to contain or treat discharge from less than a 10-
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year, J4-hour precipitation event, but designed to bypass a larger precipitation
event. . This excepition is taken from the federal standards of 40 CFR 434.
Federal mine safety zegulations mandate that holding ponds be designed to bypass
such rainfall for safety reasons. This exception has been added in order to
bring the effluent standards inte line with these othar regulations (E,., 47, 56,
124}, .

The original Agency proposal was unclear as to which [#82] parameters were
subject to the exception in footnote 3. During discussion of the EcIS it became
clear that the Agency's intent was that the 10-year, 24-hour footnote apply to
all parameters except pR and acidity (8, 124). The federal guidelines
apparently except pH and acidity also. pH and acidity are not exempt under this
vergion of Rule 606. However, one would not expect to see excursions with
respect to these parameters during overflows caused by a large rainfall. The
large rainfall should not result in increased production of acid in disturbed
materials. A large flux of water has some buffer capacity and should dilute the
acidity sa as to moderate pH.

The Ecanomic Impact Study found that it would cost § 40,000 to $ 20,000 pexr
mine te construct holding basins to contain a 10-~yeax, 24-hour storm (EcIS 42}
E. 56, 124). However, this conclusion may be affected by confusion in the
proposal concerning the extent of footnote 3 to Rule 606. It has been argued by
the ipdustry that the old Chapter 4 required construction of indefinitely large
holding basins and that 10-year/24-hour basins therefore represent a cost
savings over the present requirements of Chapter 4 (Peabody Coal [*33] Co, v.
EPFA, op. cit.)

The fluoride standard has been increased from B mg/l to 15 mg/L. In the
hearings evidence was presented to substantiate this relaxation of the standard.
The old standard was based on experiments which were done in deionized water .
containing fluoride. In water containing other ions of harduess equivalent to *
typical Illinois mine drainage water, the £luoride is not nearly so toxic to
aguatic 1ife as had been previously believed (R. 117; R. 52).

607 Offensive Digcharges [P=307; 0~605(h)]

Rule 607 proscribes drainage containing settleable solids, floating debris,
visible oll, greases, scum or sludge solids. Colox, oder and turbidity should be
reduced below obvious levels, This is Rule 605(b) of the present Chapter 4 and
Rula ¢03F of Chapter 3 (R, 47, 51).

£08 Deleted (P-308) | ,

The Agenqy proposal coentained a zule to the effect that an operator shall
conduct mining activities so as not to violate the Act and Chapter 4. Thisz has
been deleted. A number of substantive rules are set forth in Chapter 4 and the
Act. It is unnecessary to make a rule against violating the other rules.
Furthermore, a charge in a complaint that an operator had violated this [%94)
rule conld be a violation of due promess in that it would not adequately inform
himt of what he had done, ‘

PART VII: COMPLIANCE AND EFFECTIVE DATES

Part VII contains transitional rules covering situations which will arise
afiter the effective date of Chapter 4. Rule 70! provides that the Chapter will
become affective ten days after filing with the Secretary of State. Rule 703
provides that the state permit requirement of Rule 401 becomes effective only an
expiration of outstanding permits. Ontstanding permits will expire no later
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¢han three years after the effective date or upon the first ‘expiration of an
NPDES pernit held for the facility.

Rule 702 provides that a person holding an outstanding permit may make
application for a new permit either before or after the effective date of this
Chaptey. It is anticipated that operators of coal transfer and storage
facilities will want new permits. After the effective date the Agency may
require a ney permit application on 180 days notice, Rule 703(d) provides for
expiration of the outstanding permit if the application: is not made by this
date., Rule 703{e) provides for expiration upon issuance of 3 new stats or NFPDES
permit for the [%95] Efacility. If the Agency denies the new permit or takes no
action, the sutstanding permit will remain effective fox up to three years as
provided by Rule 703(a).,

The NFDES permit requirement' of Rule 302 is the same as that found in Rule

301 of Chapter 3. There is no need to stay enforcement of that rule since this

revision does not impose an NPDES permit requirement cn any additional
facilities,

The provisions of Chapter 4, other than Rule 401: State Permits, are
effective ten days after £iling, At this time the other rules of Chapter 4
become immediately effective. This includes all of Part VI, including the new
effluent standards of Rule 606. Holders of outstanding operating permits may be
subject to enforcement actions based en Runle 606 as provided by Rule 410 even if
their discharges confarm wlth their old permit conditions.

Rule 704 provides the reguirement of old Rule 502 ¢f an abandonment permit
continues to apply to operators who have opened mines prior to the eifective
date., fThis will continue indefinitely until the operator is lssued for the
facility a state of NPDES permit which contains an abandonment plan. Such a
permit may be issued under the procedures of Rule [*56] 702 and 703.

This Opinion, together with the Board order of December 13, 1879, constitute
the Proposed Opinion and Order of the Board in this proceeding.
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IN THE MATTER OF: PROPQSED AMENDMENTS TO PITLE 35, SUBTITLE
D: MINE RELATED WATER POLLUTION, CHAPTER I, PARTS 405 and
408

\$°

No. RB3-6 (Docket A) —">é
Illinois Pollﬁtion Contral Board Fh.Qi;“l:;l:::

1983 Ill, BNV LEXIS 72 ("

IDecembe.r 15, 1983

OPINIONBY: [*1]
. ANDERSON

OPINION; PROPOSED RULE., FIRST NOTICE

PROPOSED OPINION OF THE BOARD (by D. Andexson):

on February 7, 1983 the Illinois Enviropmental Protection Agency {Agency) and
the Illinois Coal Association (I¢hA) proposed that the Board amend 35 Ill., Adm.
Code 405 and 406 to add an effluent standard for manganese and to set a
permanept rule specifying the application of water quality standards to coal
mine digcharges, BAmended proposals were filed on May 27 and August 26, 1283,
The propesal was the result of a joint industry/goverament group callad the
Mine-Related Pollution Task Fowxce (MRR)-

On May 5, 1983 the Board dealgnated this proposal as Docket A of R83-6.
Dacket B was utilized to extend the expiration date of Section 406.201 beyond
July 1, 1983 (Fipal Order, Adopted Rule, October §, 1983; 7 Ill. Req. 14515, °
October 28, 1983).

Public hearings were held on May 12, 1983 at Springfield, and on May 27, 1983
at Ina, BSince the pages are not putbered sequentially, Roman numerals will be
used to indicate the volume. Thus, (II-17) will refer to page 17 of the second
day of hearings. '

on July 5, L1983 the Departtient of Energy and Natural Resources notified +the
Board that a negative declaration [*2] had been made. On August 26, 1983 the
Hearing Officer closad the record except for final comments (Section 102.163).
Ne comments were received during this peried.

- Summary of the Proposal

' The proposal will be discussed in detail in the order of sections affected.
The following is a summary in a more informative order.

The proposal adds an effluent standard of 2.0 mg/l manganese, with a modified
pH standard where necersary for manganese treatment (Section 406.106).

The propnsal repeals the temporary exemption from the water quality standards
contained in Sechion 406.201. This is replaced with a permanent procedure,
Mine discharges will have permit conditions based on the permanent procedure for
total dissolved solids (TDS), chloride and sulfate ifs

1, There is no impact on public water supplies;
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2. The applicant ntilizes "good mining practicas' to yeduce TDS production;

and, ‘
3, fThe discharge is less than 1,000 mg/l ghloride and 3,500 mg/l sulfate.

If the discharge exceeds the numerical levels, the permittee will need to prave
ne adverse effect to the yeceiving stream {(Seoction 406.203).

Finally, the proposal extends the TDS water quality provisions to abandoned
mine [*31 impoundments and discharges (Sections 402.10% and 409.110}.

Discussion of Proposed Amendments

Sscotion 405,149 Abandonment Flan |
Paragraphs (b)(3) and (b}{4) havae been added, and the old paragraphs with
thase nunmbers moved down., These paragrapha specifically address the impack of
the special TDE provision of Section 465,203 on discharges from abandoned mines
and on waterg remaining in impoundments at such mines, This point first arose

in a case decided during the process of adoption of new Chapter 4 (IEPA v,
Material Service Corp, and Freeman United Coal Mining Co., PCB 75488, 37 PCB

275, February 7, 198Q) (I-42).
Strip mines frequently lesave a final out which £ills with water after
abandonment; slurry ponds and other impoundments may also be left (I-40). Some
of these may have a surfade water discharge. Paragraph (b)(3) addresses the
discharge, while paragraph (b)(4) addresses the waters in the lake ox

impoundment.
Discharges from abandoned impoundments will have to meet the effluent
standards of Sectlon 405,106, If there was no TDS water quality condition
impesed under gpecial procedures during active mining, the dis¢harge will have
to avold water quality violations, ([*4] If there was such a TDS water guality

condition, the waters of the impoundment will have to meet the efiluent
standards and make a part of the showing regquired under the TDS water quality
Section 406.203(c}(1l) and {c)(2) {r-3g, II-10, 14, 18),

pParagraph (bj(4} applies to the waters in the impoundments, which may nol be
required to meet water guality standards during active mining, as for example,
treatment. lagoons and settling hasins, Impoundmesnts which will not meet such
standards on abandonment will be required to mest the effluent standarnda after
abandonment, and to make part of the showing under the TDS water guality Section
406,203 {c){1) and {c){2) (Ir-21).

Section 406.109(b)(4) applims the effluent standards as though they were
water quality standards (I-38, II~11, 14, 18). This will be sufficient to
ensure that any discharge will at least meet the effluent ctandards.

The second and third proposals limited the TDS procedure to impoundments .
which digd not meet the water quality standards during active mining. The Board
has deleted this requirement, since the water guality problems in a E£inal cut

lzke may not appear until after abandonment (I-40).

The Board has added paragraph [¥5] (e) to the propdsal: this requlres
conditions in abandonment plans to assure continued application of the TDS water

quality procadure (I-37).

Section 405.110 Cessation, Suspension or Abandenment

Paragraph (e){2) has heen added to apecifically require a showing that
Sections A405.109(b}(3) and {b)({4) have been met before a certificate of
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abandonment is issued. The permittee will have to show that those sections will
be met to get approval of the abandonment plan, and also show that they ware in
fact met before the certificate of abandonment ig issued (I-37, II~10, 15).

Section 406.104 pilution

This semption was taken from Section 304.102, which it tracks almost verbatim.
Paragraph (&) has bsen amended to make it ¢learer that the dilution rule refers
only to the effluent standards. This may have been lost when the language was
moved f£rom Part 304 to Pari 406, which deals with both effluent and water
quality standards, Section 302,102 allows dilution in a mixing zone bhefore
application of the water quality standards.

The Boaxrd does not construe Section 406,104 as in any way limiting dilution
after tregtment in order te avoid, violation of water quality standarxds. This
dilution ?*G] may take place prior to discharge to waters of the State, s0 long
as it does not interfere with contaminant removal efficiency (T-62, €7). If
effluent doncentrations are measured beyond the dilution point, concentrations
would have to be corrected.

Section 406,105 has been renumbered to 406.202: the water quality rule and
special TDS procedure will be placed together in a separate Subpart,

Section 406.106 Effluent Standaxds

An effluent gtandard of 2.0 mg/l manganese has been added to the table.
Manganeseiiz frequently regulated as an effluent parameter, and its omission
from the yevised mine waste rules may have been an aversight caused by the
ambiguity!es to whether the efflusnt standards table of old Chapter 4
supplemented or superseded the effluent standards of old Chapter 3 (I-55). f%he
Board regplates mandanese in effluents other than mine waste at 1.0 mg/l
{Section B804,124)., Federal regulations impose a limitation of 2.0 mg/l aon
wining activities, including, for example, the acid mine drainage category (40
CFR ¢34.32(a)), ‘

Treatment for manganese is similar to iron, involving addition of alkalld to
cause prﬁﬁipitaticn, followed by sufficient detention to allow settling.. [*7]
Unlike irpn, manganese may ba too soluble at pH 9 to precipitate sufficiently to

oest thel 2,0 mg/l standard. Effluents will be allowed to go to pH 10 if
necessary to meet the manganese standard (I-38). (For related discussion, see

gection 304.125; R76-21, Opinion of September 24, 1981, 43 PCB 367, 6 Ill. Regq.
563). '

The Board regulates manganese as a water guality standard at 1.0 mg/l
(Section 302.208). The standard was based on fish toxicity (R7i-14, 3 BCB 73B,
4 PCB 3, March 7, 1972). In her study of several streams impacted by mine
discharges, which is discussed below, Dr. Allison Brigham found that manganase
was found to accaunt for the greatest amount of variance of species diversity
and richness of several variables studied (II-31).

The manganese effluent standard will not apply to mine discharges which are
associated with areas where no mining activities have taken place since May 13,
1976. This date is taken from Pederal regulations regulating manganese
digcharges from coal mining (I~36, 54; II-10, 12).

Section 406,202 Viclation of Water Quality Standards

This Section has been moved from Section 406.105, Subpart A of Part 406 will
deal only with effluent rules, ([*8] while Subpart B will deal with water
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quality rwles. The TDS procedure of the next Section will thus appear next to
the Section which it modifies.

Section 406.203 Water Quality-based TDS Permit Conditions

Tps includes all material dissolved in water, as opposed to total suspended
golids. 1In Illinois coal mine discharges TDS congists mostly of chleoride and
sulfate (I-49). Underground minea often have high chloride levels from saline
water encountered in mining. Sutface mines often produce sulfuric acid from the
action of air and water on sulfur minerals exposed in mining. Neutralization of
the acid preduces sulfate salts, and further increases the TDS because of the
digsolved solids in the alkali which must be added.

The problema with treating for TDS have been adedquately addressed in prioxr
Board Opinions. The Board repealed the TDS effluent standard in R76-21, supra,
finding that the only treatment technologies involved large amounts of energy
consumption, and produced concentrated brines which still reguired ultimate
disposal. Regulation of TDS discharges was left to enforcemsnt of water guality -
ptandards of Section 302.2061

Chlozide 500 mg/l

Sulfste 500 mg/l

DS | 1000 mg/1
[#9]

In R76-20, 77-10, the Board recognized that coal mines faced a specilal
problem with TDS in that they produced high TDS discharges, but were often
forced to locate upland, away f£rom major rivers with dilution adequate to avoid
violation of water quality standards. 1In response, the Board adopted the
temporary eéxception procedure now found ab Section 406,201 (Opinion and order of
July 24, 1980, 39 PCB 186, 260).

The permanent TDE rule follows the temporary ekemption in somms respects: the
applicant ls reguired to demonstrate that he i utilizing "good mining
practices", and that thsr@ will be ng. impagt on public water Supplles (I=-30),

However, under the ‘permansiE fule, the permittee, rather’ fhan the Agenvy, will
be reguired to demonstrate no impact on the receiving stream.

The TDS procedure creates a presumption of no adverse impact on the stream if
discharge levels are less than 3500 mg/l sulfate and 1000 mg/l chloride (I-30}.
If levelg aze higher, the Eprm;ttea will have to prove, no .sdverse.impact. This
will invplve actual st¥ean studies to be dorie” by the permmttee, involving a
denonstration of the effect of the existing or proposed discharge levels on the
stream, not a showing [*10] of compliance with water guality stapndards (I-31,
46,61)., :

1£,%ba. 1000 and 3500 mg/l npumbers are met, it is assumed that there is no
adverse impact on the fccdiVing strean. This 18 ‘a presumption which conld bhe
rebutted by oOthEr “&vidence inkroduced into the record in the permit proceeding
baefore the Agency. .

If the water quality-based TDS condition is granted, the discharge will not
be subject to the water quality standards for sulfate, chloride and total
dissolved solids. The permit will contain conditions requiring monitoring for'
these parameters and limiting discharge concentrations (I-47, TI-17),

The proposal would have allowed exemption from the water guality standards
for iron and manganese, as well as the TDS related contaminants. The Boaxd has
dropped this from the proposal. The logical relaticnship between the
presumptive sulfate and chloride levels and the iron and manganese levels is
tenuous at best. ¥Furthermors, there exists a simple, relatively ;nexpenslve way
to treat for iron and manganese. As noted above, manganese concentration was
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s found to be adversely affecting stream conditions in sites affectad by mine

discharges. .These discharges will have to aveid causing (%1l1] water quality

~ violationgs:
General VUse

Bffluent sid, Water Quality Stds.
— Iron 3.5 mg/l ‘L.0 mg/l
_ Manganese 2.0 mg/1 1,0 mg/l
~ The presumptive levels refer to concentration of sulfate and chloride, with
- no TPS level cpecified, As a matter of experience, TDhS is mostly these two ions
{¥-49). Sulfate and chloride concentrations generally correlate better with
— enviraonmental impacts than TDS (I-33; Bx. B, p. 29, II-32), Monitoring of TDS
' will continte to provide a check for the possible presence of large
~ concentraylons of some other material (I-47, II-17).

(

Exhibit E is a study entitled "Acute Toxieity of Chlorides, sulfates, and
Total Disgolved Solids to Some Fishes in Illineis" by Paula Reed and Ralph Evans

~

~ of the State Water Survey. They studied effects of TDS and constiltuents on

i channel catfish fingerlings, large mouth bass fingerlinas and blue gill

i flngerlinq They found the followlng 96-hour median tolerance limits (I-33,

~ Ex. E, p.'29)! _ :

— Sulfate 11,000 to 13,000 mg/l

o chloride . 8,000 to 8,500 mg/l

~ DS (sulfate) 14,000 to 17,500 mg/l

e TDS {chloride) - 13,000 to 15,000 mg/l

—

NS The prgsumptive values for sulfate are set at about one-third of the 96~houz
[*12] median tolerance limit; those for chloride at about one-eighth (I-33).

~— This is less stringent than the genexal practice of setting water gquality

_ standards at one-tenth the median tolerance limit (Section 302,210); however,
this departure ils justified for these contaminants, which are highly soluble,

— not toxic in the usual sense and not expected to accumulate orx have any ¢hrople
effeqt.

e The presumptive levels are alse well belew the levels considerxed safe for

o livestock watering (I-34).

e If the discharge is above the presumptive levels, the operator could elect tao

treat the gffluent, or to obtain a source of fresh water to dilute it to below
~ the presumptive levels (I-61, 67). However, the thrust of the proposal is to
allow pexmittees to adopt operating practices designed to xeduce TDS production,
rather than to reguire end-of-pips treatment,

~ The Adenay is to approve the water quality-based TPS condition only if the
permittee proves that it i¢ utilizing “"good mining practices" designad %o

————a

A —
minimize TDS production. The Agency may promulgate a code of good operating
- practices, in which case compliance with the cods would be prima facie proof of
- use of dgood mining practices. A "fimal' (*13] draft of the code has been
£filed as Exhibit H. The Board has proposed Sectiong 406.204 through 406.208 as

— a definition of "good mining practices'. These are taken from Exhibit H.

. Sectign 406.204 deflnes "good mining practices.” The Agency is to consider
whether the operator is utilizing the following practices:
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1. Practices which may stop or minimize watex from coming into contact with
disturhed areas,

2. Retention and contrel within the site of waters exposed to disturbed
materials.

3. Control and treatment of waters discharged from the site.
4. Unconventional practices,

These practices are sach further defiped in Seetions 406.205 through-406.208.

These Sactions are not intended to reguire that each of these practices bhe
carried out at each site; indeed, some of the practices would exclude the use of
others. What the Board intends is that the Agency review sach of these
practices to determine if the operator is doing all that is economically
reasonable at the site to prevent the production of TDS diacha:ges or to
minimize their impact,

Thae proposal is in practice a modification to the Illinois NEDES program,
gince all mines with point source surface discharges [*14] are presently
raequired to have NPDES permits., Section 302(h) of the Clean Water Act allows
the State to estahlish procedures whereby dischargers can avoild application of
water quality standards where the discharger demonstrates at a public hearing
that "there is no reasonable relationship hetween the economic and social cogts
and benefits to be obtained." The procedures of Section 406.203 will arise in
the context of NPDES permit modification, Hearings requized by the Clean Watex
Act will be provided pursuant to Section 406,203(a).

Based on the recoxd before it, the Beard has determined that, for caeal mine
discharges taken ag a class, which have levels of chloride and sulfate less than
the presumptiva levels, which are not upstrsam of public water supplies and
which are engaged in goed mining practices, the cost of treatment outweighs tha
value of any.improvement in stream guality by many ordexs of magnitude.
Furthermore, the societal costs asscolated with the effective prohibition of
mining in much of Illinois would be enormous (R 50, 64). Tha proposed
precedures allow the Agency to confirm this conclusion in partieular cases, with
an opportunity for a public hearing. In the [%15] ocage of discharges which
exceed the pregumptive level, the Agency will make a case-by-case determination
pursuant to permit application including actual stream studies conductad by the
applicant (Propoeed Section 406.203(c)(4).

In June, 1983 there were 45 active qoal mines An Illinois, 19 surface and 26
underground. Of these, 31 are operating under the current exemption of Section
406.201, 14 surface and 17 underground (Agency comment of Aungust 3, 1983 in R83~
6B), The remaining 14 are assumed to he able o meet the current water quality
standards and are not impacted at all by the parmanent TDS procedura.

The 31 mines operating under the temporary exemption should be able to easily
demonstrate that they are using good mining practices and that they are not
adversely impacting public water supplies, since these requirements are not
altered, The mines with less than 1000 mg/l chloride and 3500 mg/l sulfate will
qualify under the permanent procedure automatically. The main difference will
be the mines which are above the presumptive levels, They will be reguired to
demonstrate no adverse impact on the receiving stream. This could cost quite a
lot of money. IE they are unable [%16] +to make the showing, expensive
treatment may be required for continued operation,

As noted, the 31 potentially affected mines include 14 gurface and 17
underground mineg. Sulfate should be the limiting factor for surface, chloride
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fox undergrnund mines. It appears that at the time Exhibit C waa prepared, no
surface mines exceeded the 3500 mg/l sulfate level, but that four undexground
mines’ exceeded the 1000 mg/l chloride level) ({IT-52). Thus a maximum of Ffouyx
underground mines are expected to have to make stream studies. These are likely
to ¢ost in excess of § 10,000 each. '

The cost of complying with the Part 302 water guality standards through
application of end-of-pipe treatment technology was discussed at 39 PCB 251,
Updating these costs to the fourth guarter of 1982 infews comstruction costs of
$ 195 milllion apnd annual operating costs of § 52.8 million (II-56). However,
the number of mines in the State has decreased, possibly reduecing the aggregate

. estimates. Any costs assoclated with compliance with the exempticn pragedure

must be judged as savings with respect to the cost of ourrent regulationms.

casts of various good mining practices are estimated in Exhibit ¢, although
{¥17] it is diffiocult to summarize these concisely. These costs are less than
the ceost of treatment By orders of magnitude. The initial coets have already
been met under the temporary rule, although thexe may be continuing costs
associated with soma practices.

The proposal creates a special TDS water quality rule for a category of
dischargers, The Board has proposed to treat these dischargers differently fox
geveral reasons unigue to this industry group. Sestion 2B of the Aat allows the
Boarxd ko make *different provisions as regquired by cixcumstancazs for different
contamdnant sources and for different geographicdal areas®,

At tha ountset, the Board notes that coal mines represent an easily defined
category of dischargers. It is the only industry group wilth high TDS discharges
whioh has made itself known to the Board by filing a generxal proposal. The
Board would consider granting spsoial rules by industry category to any grouwy

should that group propose rules to it (Section 28 of the Act and 35 Ill Adm.
Code 102.120).

Having defined a category of TDS dischargers, it is possible to be more
gpecific a3 to the identity of the D3 constituenta: it is either primarily
chloride or sulfate, [*18] and not often beth. This allows the use of
chloride and sulfate toxdicity data, which is better defined than for TDS in
genearal.

Singe there is no economically reasonable treatment availlable fox TDS
discharges, compliance with the water gquality standards depends on process
changes and location c¢leose to large rivers with adequate dilution, Egisting
fawilities have the variance and site-specific rulemaking procedures o ease any
difficulties, However, it has proven possible to propose a general regulation
for mings, both new and existing.

The most unique Eeature of c¢oal mines Is theix relative inability to locate
close to major rivers; instead, they must locate vhere ceoal deposits are
locatedi Thus choice of location is largely eliminated fox this category of
dischargers.,

Restricting éonsideratioh to n single indnstxy group allows the Board to
adopt meaningful regulations taking account of the processes which produce the

TDS. It would not be feasible %o address such a problem for industry in

general.
cﬂnolusion

In a separate Oxder the Bpard proposes to adopt the amendments to 35 Ill,
Adm. Code 405 and 406 discussed above. The record will remain open for comment
for a period [#19] of 45 days after publication in the Illinois Reglster.

This Proposed Opinion supports the Board's Proposed Oxder of this date.
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Mensuofferingsinanaverage
week could include submarine
sandwiches, pizzas andehicken
tenders — all student favorites
and one “Sunday dinrertype

meal” on Wednesdays Demos
fom o e
Bl et

HUBBARD
loday's students, even those

in elementary sch are

' 12:18 2174770573 FRED
a5/ 24.5 2881 . Matt Hubsr/Commarcinl-Naws
Students from Northeast Elementc  Magnet School 08t Jemanding better tas..qr and
u'.feif iDnCh at the SChOOL ThB.U\S- b’ébﬂrtmeﬂt bf Agriou’* nmore nut‘r‘giméchm] ]1:?01153.
ture requires that school meals meet recomnmaended dally’ Brenda Demos, the Danville
nutrition reqguirements, District 118 food service direc-

Zoning
opposed
in Elwood
Township

By Aprll Evans
Staft Weiter
v RIDGE FARM — Elwond
P 'I‘nwnsh?ip voters made it clear
' Wednesday night that they
: \ don't want zon m.g
4 Byavwoteof 307-11, tovrnship

. officials were told that the
+ % Ridge Farm, Vermilion Grove
.\ and Olfvet areas do not want to .
| i be consideted for zoning.
} bt Aneffort to institute zoning
* " Jhad  developed,  Township
““Prustee Roger Klinlk said from |
a grotip concerned about how a
roposed mine pear Vermilion. |
rave. would affect the Little |7
" VermilionRiver.
But Rose I vepresenti
a group opposing the prop
mine, said het group-opposes "
Zoning. o :
“Noone hasever gald thatour *
%oup is for zoning," Eilis said. 4]
il vote by hand vote agalnst
goning. I am not ashamed of
$ihat T believe”
%4 Rick Knight, a county hoasd.
fember from Indiznola and
28ning opponent, said “zoning
causes lantlowners to Jose cotr-
wol of property, and that proper-
ty.can only be used for certain

.

i
.~ "How tnany people would
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Nortnan Skinner works atop & soatfald, sefilng new raiters on.a round barn at his farm near Perr
built in 4918, was moved te the farm from Alvin last year and is one of many histotical farm iter
play during this weekend's Gas and Steam Show, locatad three miles west of Parrysville on In
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to address nation t
signed checks 1y sotmeone you Ore a a On
didn't know?” Knight said “Zot e - . — ; -
lng does the same thingtoyour  The Associated Press . ' - tha
property rights forever. ' you,

Hesaidhehasspent thelast  LOS ANGELES — Demac gu){-‘
four years collecting data on  patic presidential nominee Al rear]
zonng. e .. GGoré a political understudy no da i

He said that if zoning 18 more, 19 urging Americans to b]}lr o
enavted, Ridge Farm would be  yeject Rapublicans who watld frgetn
under filrect contrul of 3 zoning  rake them “buck to the past” |IEENSEEESESEESSSSUEASE stres
board and taxes would increase. and promising to deliver pros- liti
I:lealsosa:dthatzonmgdoesnot perity; E{ggmsg and POS.iﬁ_VE Eg.m&
Please see ZONING/Page 24 I‘{Po";‘;;ge if he wins the White unop)

' Lo e the niew guard! the - 5

. In the courty “ viepresident said in a preview ﬁ)‘;ﬁ
i i, oﬁ dthg hryagtcitgally tele?sed ticke!
Lo Areas InVermilan. -] 2ddreéss he delivers tonight at | i :
r:‘__GdAnaa?gnf}:?réﬂillQp.. 7] the Demobcratic Nationsl Cen- - . —— Oclatod Pres pf]:? ¥
o Lounty that have zof- S gention That  acceptance  Vice President Al Giors surprises his daughter, Karenna Gore  SPIP]
.ng. rﬁgu,!\atmr!f Ce | speethisavitalstepin histwest  SGhIff, after sha snnko Warkanrrto, - ot '
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As the system pushes further
east, rain was predicted over east-
arn New York and Pennsylvania,
down to West Virginia and Ken-
tucky, and across inte Missourl,
Kansas, and northermn Qklshoma.

¢«

{

- Showers also were expactad
. over the Nartheast and Atlantlc
sazboard, Maing, New Hampshire,
. Vermont and Massachugetis were
torecast to bear the brunt of the
_, Storms.
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—  Hlinois numbers (Wednesday)
Pick Three-Midday: 3:3.9
~~  Pick Three-Fyening: RBO.O

Pick Four Midday: -7-0-5
Pick FourEvening: 7-245
Little Lotto: 18-24-25-26-28
Lotte: 1-3-4-20-36-48

Lotto Jackpot: 83 million
Big Game: 521 million
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. advisers saic, e stif plans to eqome
i ﬁaﬁa’n Supiday for Sen, Milre De
= R-Ohio, one of the four sénators who:

suppotrted McCalir's GOF presiden:
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dozen upcoming camprign appear-
ressional candidates,

1ia] catpaign,

Those whe have talked to McCain
ot hijs wife, Citndy, said he was upbeat.

“He has talked to lots of doctors,
hehar a very good sense of where he
stands — or at least hie thinks he
does,” aaid Sen. Johis Kerty D-Mass,
who talked to Mrs. McCain on

“Wednesduy, Kerry -appearsd on

CNNSs Larry King Live,

“I can agsure you he's in wonderfil
apirits, Beyond that, I can® tell wu
anything,” said Deh Gullett, 2 former
McCain staffer and longtime friend

The news of McCalh's cancer
came on the third day of the Depaoe-

Continued from Prge 14

restrict such enterprises as hog
{arms and Iand fills from cotalng into
ow, .

Moonaepoke on bahalf of zoning.

A petition for a special mesting to
consider zoning was signed by the
required 15 residents, and a meeting
wae; conducted Aug, 9, with 32 pre-
sen

It looked Iflke they might pass
zoning {on Ang, 9)" Knight said.
“That was 2 reason why I pushed to
extend the mesting to (Wednesday
night)”

Seventeen residents that night
voted to continue the meeting; 15
voted against it .

“There were 2 whole biinch of us
who watited miore knowledge before
we voted,” Township Supervisor Jan-
ice Truelove said. “This week has
given us Hime to get that. We needed
this week, You can see the difference
between 32 voters and 382 (the num-

_FRED HUBBARD

Wine,

berwho voted Wednesday night)”

. ties, their citizens and environment,

PAGE 83
Avenue.
B Take Off Pounds Sens

the LTie he Spent under the Yietnam
sun," Bayless suid. "W vever the
exposure was it wasove. _deatsome

itviginthe past. But he'sftying topre:  Meeting following, senior citi

dludednytbing infhe fbure? ** . . ® Danville Reaot Team 1
After the December 1903
melanoma surgery, the recotds suid,

MeCainregularly has had suspicious : EVE

skin lesions or ymoles Yemoved — DA
often bagal cecltl carcinoma, the 1eés§ noon. |
apgressiveand most common type o !
shkin cancet, o L
The American Cancer Soclety ¥ lage p

estimates 47,700 Ameticans will be e -
diagnosed with melanotna this year, farmer
and 7,700 will die. -
The more sunburns, particalatly
early in life, the higher your risk,
Fatrskioned people, consequently,
are at hi?hest risk. Also at ligh ris
are people with more than 20 moles
seattered arotind thebt body

—
— I

open
COVINGTON, Ind.: ¢
. RIDGE FARM: Hende
«— 3 p.m.: Crafts, flla ma
= AB0-7:30 pun.; Lions ©
—5-9 p.m.: Cruige infear
wes 7010 puim.; Class Raunic
— 8 pim.: Awards presen
Submit ltems for the cal
Commetsial-News, PO. B¢

Township Trustee Roger Klink, 2
zoning advocete and moderator of
the meeting, said those supporting
zoning ware intimidated.

“There was 1o purpose to he
gerved in becoming a tarpet” said
Klink, who petitioned for the spectal
teeting:

- "The attetapt to get zoning
installed is to protect local communi- |

Peaple fesl thet they are poing to
have their rights taken away, rather
glﬁlstmngt ened, inmy opirion,” he

“I am not disheartened by the
vote. The purest fortn of govern-
ment is the grassroots movement
und that is what this is. The meet-
ing served as an education maditm
and ag 4 basis to start further dis-
cussion, - :

Truglove said there are about &
1,100 registerad In the township. It
appested more than 400, psople
attended Wednesday night's meet-
ing, but orly 382 wereeligible to vote,
Truelove gaid,

Lunch. .

Continued from Page 14
fora soda, o .

A quick looks in @ tunch sack today
might reveal chesse and crackers,
chips and salsa or fresh raw vegeta-

es. )

Eolby Ripote, the director of envi-
ronmental Y%galth at th‘édVermiIiun
County Health Department, howev-

e, warns that there are some things

patentsshould avoid while packing a
hmch — milk, eggs and non-
processed meats, such as fried chick-
en and tuna salad. These foods spoil
too quickly and can catse 2 child to
getsick

Bologna, ham and most cheeges
are processed and have a langer life
expectancy; Rivole gaid.

beginning and end of the schonl yeat,
even these precautions wight nof be
enough. -

“On hot davs, it would be better to
send peanut bltter and jelly if your
kids will eat it,” Riggle said “Overall,
though, itis safet for most kidstobuy 8
school lunches" The Seripps Howard B
Netws Service contributed to this arti- §
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& erba you the cash fi
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5-16-27-44-47
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Students from Northeast Elementc | '
thelr fonch at the school. The LS, Lapartment of Agricul-
ture raguires that school meals meét recommanded dally’

3

“ Ridge Farm, Vermilion Grove
.\ and Ollvet areas do not wantto .

&
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nutrition requlremeants,
Zoning
opposed

in Elwood
Township

2174778573

By April Evans
Staff Writer

RIDGE FARM — Elwood
Township voters made it clear
Wednesday night that they
don't want zonltg,

By a vote of 307-11, township
officials were told that the

11 be considered for zoning.
‘had  developed, Township

¥

a group concerned about how a
roposed mine pear Vermilion.

rove, would affect the Little |-}
" Vermilion River.

But Rose EIE, vepresenting
a group opposing the proposed

mine, said het Eroup-opposes " 3

Zoning.

“Noonehasever said that our *

dup is for zoning,” Ellis said. T
:%}ﬁ?] vote by hand vote against
;;oainlg‘. I am not ashamed of
Sthat [ heljeve”

%7 Rick Knight, a county board.
fiember from Indianola and
2¢hing opporent, said “soning
tauses landowners to lose con-
trol of property, and that proper-
ty.can only be used for certain
purposes.”

- "How tmany people womld
hand gvet their checkbool with
signed checks ty someone you
didn't know? Knight said. *Zon-
lng does the same thing to your
property rights forever.”

He said he has epent the last
four years collecting data on
zoning.

He said that if zoning is
enacted, Ridge Farm would be
tnder direct contnal of 3 zotting
hoard and taxes would incrense.
Healsosaid that zoning doesnot

Please see ZONING/Page 24

.. in the county

o+ Areas In Varmlilon,
- Gounty that have zgh- '
- ing regulations LT L

finsale srd Mne dir.

An effort to institute zening
*“Trustee Roger Klink said, from |
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Memiofferings inanaverage 3
week could include stbmarine 1
sandwiches, pizzasandchicken o
tenders — all student favorites fi
and one “Sunday dinnertvpe
meal” on Wednesdays, Demos b

T e

i
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HUBBARD
lodays students, even those

in elementary sch are
demanding better tas...a and
more nutritiousschool linches,
Brenda Demios, the Danville
District 118 food service direc-

FRED

Matt Huber/Cominerclal-News
Magnet School eat

) ' ' ' " o Lawry &
Norinan Skinner works atop & scafiald, sefiing new rafters on & round barn at his farm near Perr
buiit in 4918, vias moved to the farm from Alvih last yeat and is one of many historical farm iter
play during this weekend's Gas and Stearm Show, located three miles west of Pertysvills on In

Gore to address nation to

The Associated Press ytg:f
3
LOS ANGELES — Democ- e
ratic presidential nominee Al G
Goré,a political understudy no day -
more, i3 urging Americans to black
reject Republicans who would frien
take them “back to the past,” stres
and promising to deliver pros- poliii
perity, progress and positive nams
change if ke wins the White ung
House, spJ
. “We're the new guard,” the - Gurv:'
vice president said in a preview conve
of the nationally televised i ticke!
?ﬁdm}lé del'iVENrS 1.:0I1i htat - = Aszogigted rss prog l
C on- ', . ' . i
veit ion. ock at'at a;ic%'é%tgné’e Vive President Al Gore surprises hiz daughter, Karenna Gore Sh‘E’
speethisavitalstepin higouesr  SChiff. aiter sha anntra Wadnande, - it~ '
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As the system pushes further
oash, rein was predicted over east-
arn New York and Pemnsyivania,
down to Wast Virginia and Ken:
fucky, and across into Missourd,
Kansas, and northem Qklahomea.

Showers also were expeacted
over the Nartheast and Atlantlc
geaboard, Maine, New Hampshire,
Verrmont and Massachuselts were
forecast to bear the brunt of the

storms.
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lllinois numbers (Wednesday)
Pick Three-Midday: 3:3-9
Pick Three-Evening: 200
Pick Four Midday: 8705
Pick FourBvening: 7-24-5
Little Lottp: 18-24-25-26-28
Lotte: 1-34-20-36-48
Lotto Jackpot. §3 miltion
Big Game: 521 million
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. atices with ¢ i

_ advlsers saic. #le still plans to cam-
& paign Sunday for Sen. Mike DeWine, -
= R-Cllo, ane of the four sénators who'
supported McCain's GOP presiden:

(217} 446-1000
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dozen Upcoming campAign appear-
ressional chnﬂirfates,

tial catapaign,
Those who have talked to McCain
or higwife, Cindy, said he was upbeat.
“He has tatked to lots of doctors,
he hasa very good sense of where he
gtands — or at lenst he thinks he
does,” said Sen, John Kerry, D-Mass,

lwho talked to Mrs. McCain on

Wednesduy. Kerry -uppsured on
CNNs Larry King Live.

*I van assute you he's in wonderful
gpirits. Beyond that, I cant tell you

_ FRED HUBEARD

thie Lrme he spent wader the Ytnam
sun.” Bayless said. “W" vever the
exposure was, it wagove, _ieatsome
tifviein the pest. But he's fry
chude dnything inthe future”

Aftar the December 1593
melanoma surgery, the records said,
MeCain repularly has had suspicious
skin lesions or moles removed —
often basal cell carcinoma, the least
aggtessive and most common type of
slan cancer: <

The American Catcer Suclety
estimates 47,700 Americans will be
diagnosed with melanoma this year,
and 7,700 will die.

The rmore sunbirns, patticilaily
early in life, the higher your risk,

anything” said Deb Gullett, a former  Faivskinned people, consequently,

McCain staffer and longtime friend.  are at highest risk. Alse at high ris
The news of McCaln's cancet are a with more than 20 moles

came on the thind day of the Democ-  scatbered arotind their body:
" . ' il
- © berwho voted Wednesday night)”

o n l “ g Township Trustee Roger Klink, a
zoving advocate and moderator of
Contigued from Page 14 the meeting, said those supporting

restrict such enterpriges as hog
farms and Tandfills from coming into
town. .

Noonz spoke on behalf of zoning.

A petition for a special mesting to
consider zoning was signed by the
required 15 residents, and a meeting
was condticted Avg, 9, with 32 pre-

Selnk,

"It looked Itke they might paes
zoning {on Aug. 5)" Knight said.
“That was a reaton why I pushed to
axtend the meeting to (Wednesday
night)”

Seventeen residents that night
voted to continue the meeting; 15
voted againat it.

“There wera 2 whole bunch of us
who wanted more knowledge before
we woted,” Township Supervisor Jan-
ice Truelove said. “This week has
given us time to get that We peeded
this week. You can see the difference
between 32 voters and 382 (the num-

zoning were intimidated,

“There was no purpose to he
gerved in becoming a talﬁet," said
Klink, whe petitioned for the special
teeting

. “The atterapt to get zoning
installed is to protect local comnmuni-

. ties, their cltizens and environment.

People fee] that thay are poing to
have their rights taken away, rather
m%lmm ened, ity opirdon,” he
gai

“I am not disheartened by the
vote. The purest foren of govern-
ment is the grassroots movement
and that is what this is. The meet-
ing served as an education medivn
and 28 & bagie to start further dis-
chigsion.” ~

Truelove said there are about |

1,100 rrggistered in the township. It
appeared more than 400 psople
attended Wednesday night's meet-
ing, but ordy 382 were eligible to vote,
Truelove gaid,

Lunch

Continued from Page 1A
for a soda. ' .

. A guick look in a lunch sack today
might reveal chesze and crackers,
tc}ll-;ipsz and salsa or fresh raw vegeta-

es.
Folby Riggle the director of envi-
ronmental health at the Vermilion
County Health Department, howey-

et, warhis that theye are some things -

patentsshould aveid while paclring u
hmch — milk, eges and non-
processed meats, such as fried chick-
en and tuna salad. These foods speil
too quickly and can cause a child to
get sicke

Bologna, ham and most cheeses
are processed and have a longer life
exnectaney. Rlgole sald.

beginning and end of the school year,
aven these precautions might nof be
enough, ‘

"On hot days, it would be better to
send peanut butter and jelly if your
kids will eat it,” Riggle said "Overall,
though, itissafer for most lddstobuy
schatl lunches. The Serjpps Howgrd
I\lféews Sevvice contributed to this arti-
i
Powerball

ednesday)
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Ball: 14
Jackpot: $10 million

s
Corrections

“The Commercial-Nows aill corvect
ETYOFS DCCaryinte i 40% Reas shre, IF

ingiopre-

PAGE. B3
Avenue.
= Take Off Pounds Sens
mgeting following, senior Gith
"' & Danvlile Reant Team 1

noan, |
Cl
lage pi

farmer
)
—
—1
OpEn

CGOVINGTON, Ind.. f

" . RIDGE FARM: Hende

-— 3 p.m.: Cratts, flea ma.
— 4:80-7:80 p.m.: Lions ©
— 59 p.m.: Cruige infear
w7210 poar.: Class Reuni
—§ p.m.: Awards presan
Submit terms for the cal
Commetoial-News, PO. 8¢

 Reminginn, 1N (218) 251-2157

For Only

Let your PEF
you the cash fi
any good purpos

Coniact Kathy
in Danville 217~

Eﬂ' PERS(
W TFIN:/



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57

